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A life sentence in Louisiana means life without the possibility of parole.
Because of harsh sentencing laws, about 95 percent of the 5,225 people
imprisoned at the Louisiana State Penitentiary at Angola will die there.
Louisiana is the state with the highest number of prisoners serving life
without parole for nonviolent offenses in the United States, with 429 such
prisoners, 91 percent of whom are Black according to the ACLU’s estimates.

(Top) Mary Bloomer, a prison security guard, watches as prisoners form a line
to travel to their prison jobs, which include farm labor. Angola is a massive
maximum security plantation prison, occupying flat delta land equal to the
size of Manhattan.

(Middle) George Alexander’s socks are marked with his nickname “Ghost.”
Alexander was a patient in the Angola hospice program who later succumbed to
brain and lung cancers. His nickname is short for “Casper, the Friendly Ghost.”

(Bottom) Hospice volunteers roll George Alexander’s coffin from the prison
hospital before burial in the prison’s cemetery.

Photo credit: Lori Waselchuk, “Grace Before Dying”

Back cover image:

The cemetery at Louisiana State Penitentiary at Angola.
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. Executive Summary

ife in prison without a chance of parole is, short of
Lexecution, the harshest imaginable punishment.' Life
without parole (LWOP) is permanent removal from
society with no chance of reentry, no hope of freedom.
One should expect the American criminal justice system to
condemn someone to die in prison only for the most serious

offenses.

Yet across the country, thousands of people are serving life
sentences without the possibility of parole for nonviolent
crimes as petty as siphoning gasoline from an 18-wheeler,
shoplifting three belts, breaking into a parked car and stealing
a woman’s bagged lunch, or possessing a bottle cap smeared
with heroin residue. In their cruelty and harshness, these
sentences defy common sense. They are grotesquely out of
proportion to the conduct they seek to punish. They offend
the principle that all people have the right to be treated with
humanity and respect for their inherent dignity.

About 79 percent of the 3,278
prisoners serving life without
parole were sentenced to die
in prison for nonviolent drug
crimes.

This report documents the thousands of lives ruined and
families destroyed by sentencing people to die behind bars
for nonviolent offenses, and includes detailed case studies
of 110 such people. It also includes a detailed fiscal analysis
tallying the $1.784 billion cost to taxpayers to keep the 3,278
prisoners currently serving LWOP for nonviolent offenses
incarcerated for the rest of their lives.

Our findings are based on extensive documentation of the
cases of 646 prisoners serving LWOP for nonviolent offenses
in the federal system and nine states. The data in this report
is from the United States Sentencing Commission, Federal

2 American Civil Liberties Union

Bureau of Prisons, and state Departments of Corrections,
obtained pursuant to Freedom of Information Act and open
records requests filed by the ACLU. Our research is also

based on telephone interviews conducted by the ACLU with
prisoners, their lawyers, and family members; correspondence
with prisoners serving life without parole for nonviolent
offenses; a survey of 355 prisoners serving life without parole
for nonviolent offenses; and media and court records searches.

Sentenced to Die Behind Bars for
Nonviolent Crimes

Using data obtained from the Bureau of Prisons and state
Departments of Corrections, the ACLU calculates that

as of 2012, there were 3,278 prisoners serving LWOP for
nonviolent drug and property crimes in the federal system
and in nine states that provided such statistics (there may well
be more such prisoners in other states). About 79 percent of
these 3,278 prisoners are serving LWOP for nonviolent drug
crimes. Nearly two-thirds of prisoners serving LWOP for
nonviolent offenses nationwide are in the federal system; of
these, 96 percent are serving LWOP for drug crimes. More
than 18 percent of federal prisoners surveyed by the ACLU
are serving LWOP for their first offenses. Of the states that
sentence nonviolent offenders to IWOP, Louisiana, Florida,
Alabama, Mississippi, South Carolina, and Oklahoma

have the highest numbers of prisoners serving LIWOP for
nonviolent crimes, largely due to three-strikes and other
kinds of habitual offender laws that mandate an LWOP
sentence for the commission of a nonviolent crime.

The overwhelming majority (83.4 percent) of the LWOP
sentences for nonviolent crimes surveyed by the ACLU

were mandatory. In these cases, the sentencing judges had

no choice in sentencing due to laws requiring mandatory
minimum periods of imprisonment, habitual offender laws,
statutory penalty enhancements, or other sentencing rules
that mandated LWOP. Prosecutors, on the other hand, have
immense power over defendants’ fates: whether or not to
charge a defendant with a sentencing enhancement triggering
an IWOP sentence is within their discretion. In case after



»2

CCIt’s like someone dying but not being put to rest.

—Dicky Joe Jackson, 55, who has served 17 years of a life-without-parole sentence because he transported
and sold methamphetamine to pay for a life-saving bone marrow transplant and other medical treatments

for his son.?

case reviewed by the ACLU, the sentencing judge said on

the record that he or she opposed the mandatory LWOP
sentence as too severe but had no discretion to take individual
circumstances into account or override the prosecutor’s
charging decision.

As striking as they are, the numbers documented in this
report underrepresent the true number of people who will die
in prison after being convicted of a nonviolent crime in this
country. The thousands of people noted above do not include

the substantial number of prisoners who will die behind bars
after being convicted of a crime classified as “violent” (such as
a conviction for assault after a bar fight), nor do the numbers
include “de facto” LWOP sentences that exceed the convicted
person’s natural lifespan, such as a sentence of 350 years for

a series of nonviolent drug sales. Although less-violent and

de facto LWOP cases fall outside of the scope of this report,
they remain a troubling manifestation of extreme sentencing

policies in this country.
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Nonviolent Crimes that Result in
Life-without-Parole Sentences

We documented scores of cases in which people were

sentenced to LWOP for nonviolent drug crimes of possession,
sale, or distribution of marijuana, methamphetamine, crack

and powder cocaine, heroin, or other drugs, including the

following:

possession of a crack pipe

possession of a bottle cap containing a trace,
unweighable amount of heroin

having a trace amount of cocaine in clothes
pockets that was so minute it was invisible to
the naked eye and detected only in lab tests

having a single, small crack rock at home

C(I think a life sentence
for what you have done in
this case is ridiculous. It is
a travesty. [ don’t have any
discretion about it. I don’t
agree with it, either. And

[ want the world and the
record to be clear on that.

This is just silly. But as I say, I

don’t have any choice.™

—Federal District Court Judge James R.
Spencer, to Landon Thompson*, while

sentencing him to mandatory life without parole

for selling small amounts of crack cocaine at a

time, over a period of weeks, out of a hotel room

in a run-down section of Richmond in order to
support his drug addiction

* Pseudonym used at prisoner’s request.

American Civil Liberties Union

possession of 32 grams of marijuana with
intent to distribute

acting as a go-between in the sale of $10 of
marijuana to an undercover officer

selling a single crack rock

verbally negotiating another man’s sale of two
small pieces of fake crack to an undercover
officer

serving as a middleman in the sale of $20 of
crack to an undercover officer

sharing several grams of LSD with Grateful
Dead concertgoers

having a stash of over-the-counter
decongestant pills that could be manufactured
into methamphetamine




In cases documented by the ACLU, the nonviolent property
crimes that resulted in life-without-parole sentences include

the following:

o attempting to cash a stolen check

e ajunk-dealer’s possession of stolen junk
metal (10 valves and one elbow pipe)

e possession of stolen wrenches
e siphoning gasoline from a truck

* stealing tools from a tool shed and a welding
machine from a yard

e shoplifting three belts from a department
store

e shoplifting several digital cameras
e shoplifting two jerseys from an athletic store

e taking a television, circular saw, and a power
converter from a vacant house

e breaking into a closed liquor store in the
middle of the night

Other nonviolent crimes that resulted in life-without-parole

sentences include the following:

e making a drunken threat to a police officer
while handcuffed in the back of a patrol car

e possession of a firearm by a convicted felon

e taking an abusive stepfather’s gun from their
shared home

These cases are not outliers or flukes. Sentencing nonviolent
offenders to die in prison is the direct outcome of harsh
sentencing laws. This is the end result of policies put in

place in the 1980s and 1990s: mothers and fathers separated
from their children forever, toddlers and teens left parentless
for a lifetime, aging and infirm parents left without family,
first-time nonviolent offenders permanently denied a second

chance, and young Black and low-income men and women

locked up for the rest of their lives at as young as 18 years old.

Who is Serving Life without Parole
for Nonviolent Crimes?

In the cases we documented, the prisoners serving LWOP
are generally first-time drug offenders or nonviolent repeat
offenders. These nonviolent lifers include drug couriers;
drug addicts who sold small amounts of drugs in order to
support their addictions; petty thieves; and girlfriends or
wives who were caught up in the mass arrests of members
of drug conspiracies and, because they knew little about
their partners’ or ex-partners’ drug activities, were unable

to trade information for more lenient sentences. Some did
distribute large quantities of drugs but have been incarcerated
for decades and have demonstrated both remorse and
rehabilitation. Others were sentenced to LWOP for crimes
they committed as teenagers, in some cases for their minor
roles in drug conspiracies starting when they were as young
as 15 years old. Several are Vietnam War veterans who were
introduced to drugs during their military service and battled
addiction after leaving the military. The vast majority come
from poor families and did not graduate from high school.
Most are Black, and in some cases the circumstances of their
stop, search, and subsequent arrests appear to have involved
racial profiling. Some are mentally ill and imprisoned for
behavior directly related to their mental illnesses. Others
spiraled into drug addiction when they could not find work,
and some began selling drugs to pay the bills after they lost
their jobs or to pay off medical debts incurred when they

were uninsured.

Most of the nonviolent crimes for which these prisoners

are serving life without parole would be more appropriately
addressed outside of the criminal justice system altogether,
some by significantly shorter incarceration, and some with
more readily available drug treatment and mental health
resources. In many of the cases documented by the ACLU,
offenders committed their crimes because of drug addictions
and had never been offered state-sponsored drug treatment,
even during previous brief stints in jail and despite their
willingness to enter treatment. Many of these addicts told the
ACLU they asked for treatment after previous drug arrests
but were denied. When they reoffended, they were locked up
for the rest of their lives.
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Racial Disparity in Life-without-
Parole Sentencing

There is a staggering racial disparity in life-without-

parole sentencing for nonviolent offenses. Blacks are
disproportionately represented in the nationwide prison and
jail population, but the disparities are even worse among

the nationwide LIWOP population and worse still among the
nonviolent LWOP population. Based on data provided by the
United States Sentencing Commission and state Departments
of Corrections, the ACLU estimates that nationwide, 65.4
percent of prisoners serving LIWOP for nonviolent offenses
are Black, 17.8 percent are white, and 15.7 percent are Latino.
In the 646 cases examined for this report, the ACLU found
that 72.9 percent of these documented prisoners serving
LWOP for nonviolent offenses are Black, 19.8 percent are
white, and 6.9 percent are Latino.

According to data collected and analyzed by the ACLU, Black
prisoners comprise 91.4 percent of the nonviolent LWOP
prison population in Louisiana, 78.5 percent in Mississippi,
70 percent in Illinois, 68.2 percent in South Carolina, 60.4
percent in Florida, 57.1 percent in Oklahoma, and 60 percent
in the federal system. In the federal system, Blacks were
sentenced to LIWOP for nonviolent crimes at 20 times the
rate of whites. In Louisiana, the ACLU’s survey found that
Blacks were 23 times more likely than whites to be sentenced
to LWOP for a nonviolent crime. The racial disparities range
from 33-to-1 in Illinois to 18-to-1 in Oklahoma, 8-to-1 in
Florida, and 6-to-1 in Mississippi.

TABLE 1

Times more likely Blacks sentenced to LWOP for a
nonviolent crime than whites

Florida

Illinois
Louisiana
Mississippi
Oklahoma
South Carolina

Federal system
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FIGURE 1

Percent Black prisoners serving LWOP for nonviolent
offenses by state
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The rate of Latinos serving LWOP for nonviolent offenses
ranges from a high of 12.7 per 1,000,000 residents in Louisiana
to 9 in Oklahoma, 7.32 in Florida, 1.25 in Illinois, 11.24 in

the federal system, and 0 in South Carolina and Mississippi.
Latinos are serving life without parole for nonviolent crimes

at a rate that is almost 8 times the rate of whites in Illinois and
almost twice the rate of whites in Louisiana.

Blacks are sentenced to life without parole for nonviolent
offenses at rates that suggest unequal treatment and that
cannot be explained by white and Black defendants’ differential
involvement in crime alone.

Case Studies

The following case studies, drawn from the hundreds of cases
documented by the ACLU, demonstrate the devastating impact
of LWOP sentences on people convicted of nonviolent crimes.
The federal prisoners serving life without parole for nonviolent
drug crimes whose cases are profiled in greater detail in this
report include the following:

Ricky Minor, a father of three and
self-described meth addict at the time
of his crime, was sentenced to life
without parole for attempting to
manufacture methamphetamine after
a gram of methamphetamine and
over-the-counter decongestants were
found in his home in the Florida
Panhandle. Under state law, he would

have faced a two-and-a-half-year
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sentence, but he was indicted by a federal prosecutor after he
refused to cooperate by implicating others. Minor chose to
plead guilty after his lawyer advised him that refusal to do so
would likely trigger prosecution of his wife, which would have
left their children without parents. The federal sentencing
judge objected to the mandatory LWOP sentence, which he
said “far exceeds whatever punishment would be appropriate,”
but under the law he had no discretion to take into account the
circumstances of the case. Minor’s nuclear family has fallen
apart since his incarceration 12 years ago. He and his wife
divorced, and his stepson died of a drug overdose. Now long
sober, he remains extremely close with his daughter, a self-
described “daddy’s gir]” who was only seven when he was

incarcerated. See case study p. 77

CCThere’s an answer to this
without being so extreme. But
we're still-living-20-years-ago
extreme. Throw the human
away. He’s worthless. Boom:
up the river. And yet, he didn’t
even kill anybody. He didn’t do
anything, but he just had an
addiction he couldn’t control
and he was trying to support it
robbing. That’s terrible to rob
people—TI’ve been robbed, I
hate it. [ want something done
to him. But not all his life.
That’s extreme. That’s cruel and
unusual punishment to me.””

—Burl Cain, Warden, Louisiana State Penitentiary
at Angola

Clarence Aaron, a college student
with no prior criminal record, was
sentenced to three life-without-parole
sentences at age 23 for playing a minor
role in two planned large drug
deals—one of which did not take
place—in which he was not the buyer,
seller, or supplier of the drugs. While
in his final semester of college, Aaron
introduced a classmate to a cocaine
dealer he had known in high school, was present at one cocaine
sale, and traveled from Mobile to Houston with cash to
purchase cocaine for a planned drug purchase that did not
happen. He received a longer sentence than his more culpable
co-conspirators, all but one of whom have been released from

A Living Death: Life without Parole for Nonviolent Offenses 7



prison (the last one is scheduled to be released in 2014). The
prosecutor and judge in Aaron’s case have both supported his
petition for commutation, a fact that was eliminated from the
commutation review by the federal government. Now 43,
Aaron has spent almost 20 years in prison. See case study p. 40

Sharanda Purlette Jones, a
mother with no prior criminal record,
was sentenced to mandatory life
without parole for conspiracy to
distribute crack cocaine based almost
entirely on the testimony of co-
conspirators who received reduced
sentences for their testimony. All 105
people arrested as part of the

conspiracy in her majority-white
Texas town were Black. Other than a taped phone call during
which she agreed to ask a friend where two government
informants might be able to buy drugs, there was no physical
evidence, including no drugs or video surveillance, presented
at trial to connect her to drug-dealing with her co-
conspirators. She has been incarcerated for more than 14
years and carefully apportions her allotted 300 monthly
minutes for non-legal calls to speak 10 minutes each day with
her 22-year-old daughter, who was only nine when her
mother was imprisoned. See case study p. 41

The state prisoners serving LWOP for nonviolent offenses
under three- and four-strikes laws whose cases are profiled in
this report include the following:

Kevin Ott is serving life without
parole for three-and-a-half ounces of
methamphetamine. When Ott was on
parole for marijuana charges, parole
officers found the drug and
paraphernalia in a warrantless search
of the trailer in which he was living.
He was sentenced to mandatory
LWOP under Oklahoma’s state
habitual drug offender law based on

prior convictions arising from two arrests, one for having a
small amount of meth in his pocket while exiting a bar, and
the other for possession and manufacture of marijuana.
During his incarceration after both of these arrests, he
repeatedly requested treatment for his drug addiction but was
denied. Now 50, Ott has served 17 years in prison and has

8 American Civil Liberties Union

stayed clean despite being ineligible for drug treatment due to
the fact that he will never be released from prison. See case
study p. 101

Fate Vincent Winslow was homeless when he acted as a
go-between in the sale of two small bags of marijuana, worth
$10 in total, to an undercover police officer. Police did not
arrest the white seller, even though they witnessed the entire
transaction and found the marked bill used to make the
controlled drug buy in his pocket. Winslow, who is Black, was
sentenced to mandatory life without parole under Louisiana’s
four-strikes law based on prior convictions for simple
(unarmed) burglaries committed 14 and 24 years earlier and
a nearly decade-old conviction for possession of cocaine. See
case study p. 157

Timothy Jackson is serving life
without parole for shoplifting a jacket
worth $159 from a Maison Blanche
department store in New Orleans in
1996. Jackson, who was 36 at the time,
worked as a restaurant cook and had
only a sixth-grade education. A store
security agent followed Jackson, who

put the jacket down on a newspaper
stand and tried to walk away when he
realized he was being followed. At the time, Jackson’s crime
carried a two-year sentence for a first offender; it now carries
a six-month sentence. Instead, the court sentenced Jackson to
mandatory life without parole, using a two-decades-old
juvenile conviction for simple (unarmed) robbery and two
simple car-burglary convictions to sentence him under
Louisiana’s four-strikes law. Jackson has served 16 years in
prison. See case study p. 116

Paul Carter has been incarcerated
for 16 years, serving life without
parole for possession of a trace
amount of heroin residue that was so
minute it could not be weighed.
Carter began using drugs at an early
age and struggled with heroin
addiction for years, but he never

« 4

Orleans police officers investigating narcotics activity at a

received drug treatment before he was
sentenced to die in prison. Two New

housing project observed Carter standing on a street corner,



searched him, and found a bottle cap in his coat pocket and a
piece of tin foil on the ground containing heroin residue. He
was sentenced under Louisiana’s three-strikes law because of
decade-old convictions for simple escape and possession of
stolen property. See case study p. 113

Lance Saltzman is serving life
without parole for armed burglary
for taking his abusive stepfather’s gun
from the house where they both lived.
Saltzman, who was 21 at the time,
says he was trying to protect his
mother after his stepfather shot at her
and repeatedly used his gun to

threaten her. He was sentenced to
mandatory life without parole under
Florida’s Prison Releasee Reoffender Law because he
committed the crime within three years of his release from
prison for a burglary he committed when he was 16. See case
study p. 109

Hershel Miles Jr. was sentenced to
LWOP under Mississippi’s habitual
offender law for forgery and petit
larceny. Miles attempted to cash a
check bearing the signature of the
deceased husband of a woman whose
house had been burglarized several
days earlier. Miles was not accused of
the burglary, during which $250
worth of items, including a VCR and

video game console, were taken. See case study p. 105

The Immense Physical and
Psychological Toll of Serving Life
without Parole

LWOP sentences have profound, negative psychological
impact on prisoners. In interviews with the ACLU, prisoners
reported feelings of unremitting hopelessness, loneliness,
anxiety, depression, fear, isolation from family and their
community, and suicidal thoughts. Many struggle to find
purpose or meaning in their lives. Some expressed the

wish for death so that their suffering would end, and some
reported contemplating or attempting suicide because of

Prisoners serving LWOP
reported feelings of
unremitting hopelessness,
loneliness, anxiety, depression,
fear, isolation from family and
their community, and suicidal
thoughts. Many struggle to
find purpose or meaning in
their lives.

the hopelessness of their sentences. Prisoners described the
anguish of being separated from family, being unable to be
present to parent their children or support aging and ailing
parents, missing funerals of parents and siblings who died
during their incarceration, being forgotten by friends and
family, and facing the prospect of growing old and dying in
prison without any hope for release.

Prisoners serving LWOP for nonviolent crimes variously

» «

described their sentences as “a slow death sentence,” “a slow,
painful death,” “a slow, horrible, torturous death,” “akin to
being dead, without the one benefit of not having to suffer
any more,” “like you're...a walking dead,” and “like you are

a living dead person on a [life] support machine.”® Leland
Dodd, sentenced to LWOP more than two decades ago for
trying to buy 50 pounds of marijuana from an undercover
officer, explained, “You are dead. You don’t exist anymore...I
would be better off dead.”” Libert Roland said of his IWOP
sentence for cocaine possession, “It feels like someone or
something is suffocating the life out of you slowly...the only
relief you have left, the only hope, is to die [a] fast death.”®

A life-without-parole sentence means society has given up
on a person, regardless of whether he or she exhibits any
capacity for growth or change. It robs these prisoners of
hope. It is essentially a sentence to die in prison: prisoners
are not released. These men and women are categorically
ineligible for parole, and once their post-conviction appeals
are exhausted, their only chance for release is rarely-granted
commutation or clemency by the president or governor of

A Living Death: Life without Parole for Nonviolent Offenses 9



IN LOUISIANA

1 NONVIOLENT
LWOP OFFENDER
COSTS TAXPAYERS

$.5MIL

their state or similarly infrequent compassionate release
shortly before they die. Without a date on which they know
they will be set free, prisoners wake up each day facing a

-l
-\\\f

lifetime of imprisonment with no hope of release. They grow
old, fall ill, and eventually die behind bars. The sentence turns
prisons into geriatric wards where ailing, aging prisoners who
no longer pose any risk to society are warehoused until their
deaths.

The Financial Cost of Sentencing
Nonviolent Offenders to Life
without Parole

The ACLU estimates that the total fiscal cost-savings to
taxpayers if state and federal sentencing statutes were revised
to eliminate nonviolent offenses for eligibility for LWOP
sentences would be at least $1.784 billion. Under the ACLU’s
estimates, the federal prison system would save more than
$1.2 billion. In Louisiana alone, where a single nonviolent
offender currently serving LWOP will cost the Louisiana
taxpayers approximately half a million dollars over his or her
expected lifespan, the state would save $180 million in total if
its sentencing statutes were revised to eliminate life without
parole for nonviolent offenses.

The ACLU’s estimates cover the cost of imprisoning the
prisoners currently serving LWOP for nonviolent crimes;
they do not take into account the cost of incarcerating people
who will be sentenced to LWOP in the future. To arrive at

the $1.784 billion figure, we estimated how much will be
spent, in total, to incarcerate those individuals currently
serving LWOP and subtracted from this amount how much
we believe would instead have been spent to incarcerate

10 American Civil Liberties Union

these individuals if LWOP had not been available as a
possible sentence for a nonviolent offense under three-strikes
laws, mandatory sentencing schemes, or other sentencing
enhancements. This figure assumes that the time served in
state prison would have been 15 years for a drug offense,

12 years for a property offense, and 13.5 years for all other
nonviolent offense categories; it also assumes that the time
served in federal prison would have been 18 years for a drug
offense, 15 years for a property offense, and 16.5 years for all
other categories of nonviolent offenses. We subtracted the
costs of these prison terms to arrive at our final figure.

At a time when budgets are tight and states are struggling

to cut costs, paying to permanently incarcerate nonviolent
offenders gobbles up scarce budgetary resources. Spending
increasing amounts of money on imprisoning nonviolent
offenders for the rest of their lives means less money for the
institutions that could help young people stay out of trouble,
including education, drug treatment, job training, and
community policing programs.

The ACLU’s economic analyses of the fiscal cost of LIWOP
sentencing laws and policies are conservative estimates. Our
data considers only the fiscal impact on state and federal
corrections budgets and does not in any way account for
additional costs incurred beyond the correctional system,
such as reductions in labor forces, reductions in tax revenues,
increases in healthcare needs due to the physical harm
caused by incarceration, and underemployment in already
economically-depressed neighborhoods, nor does the

data take into account the economic impact on prisoners’

FIGURE 2
Average incarceration rate per 100,000 adults
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families, many of which have lost the head of the family and
spend their savings or go into debt to finance legal efforts to
challenge their loved one’s conviction and sentence.

How Did We Get Here?

The prevalence of LWOP sentences for nonviolent offenses
is a symptom of the relentless onslaught of more than

four decades of the War on Drugs and “tough-on crime”
policies, which drove the passage of unnecessarily harsh
sentencing laws, including three-strikes provisions (which
mandate certain sentences for a third felony conviction)

and mandatory minimum sentences (which require judges
to punish people convicted of certain crimes by at least

a mandatory minimum number of years in prison). The
consequences of the United States’ late-twentieth-century
obsession with mass incarceration and extreme, inhumane
penalties are well-documented. From 1930 to 1975, the
average incarceration rate was 106 people per 100,000 adults
in the population. Between 1975 and 2011, the incarceration
rate rose to 743 per 100,000 adults in the population—the
highest incarceration rate in the world—with the total
number of people incarcerated in jails and prisons across the
country now surpassing 2.3 million.

This growth cannot be explained away by increasing crime
rates; although crime rose in the late 1960s, it did not rise
enough to explain the extreme spike in the incarceration rate,
and in the 1990s crime began to drop. Instead, there is now
near-universal consensus among experts that the United States
became the world’s largest incarcerator as the direct result of
deliberately punitive laws and policies—many of which arose
in the context of the 40-year failed War on Drugs—aimed at
some of the country’s most vulnerable populations.

LWOP was virtually nonexistent before the 1970s, but

it became prominent in the United States following the
Supreme Court’s 1972 decision in Furman v. Georgia,” which
temporarily abolished the death penalty. Since then, life
without parole has grown to consume many more people than
it was first intended to punish. Today, 49 states have some form
of LWOP, up from 16 in the mid-1990s.' Six states—Illinois,
Iowa, Louisiana, Maine, Pennsylvania, and South Dakota—and
the federal system have abolished parole for prisoners

sentenced to life, meaning that all life sentences in these
jurisdictions are imposed without the possibility of parole. In
Louisiana, one in nine inmates (11.5 percent) is serving a life
sentence without the possibility of parole, and in Pennsylvania
10 percent of its prison population is permanently
imprisoned." Over 49,000 prisoners—one of every 30 people
in prison—are serving life-without-parole sentences.

LWOP SENTENCES
QUADRUPLED FROM
12,453 IN 199210

49,08T1IN 2012

This has been one of the most rapidly growing populations in
the prison system. The number of people sentenced to LWOP
quadrupled nationwide between 1992 and 2012, from 12,453
to 49,081."> The rate of growth of the LWOP population has
been nearly four times the percentage rise in people serving
parole-eligible life sentences.'? For example, in Louisiana, 143
people were serving LWOP sentences in 1970; the number
had increased to 4,637 by 2012.1

Today, the United States is virtually alone in its willingness

to sentence nonviolent offenders to die behind bars. It is
among a minority of countries (20 percent) known to have
LWOP sentences, while the vast majority of countries that

do provide for LIWOP sentences place stringent restrictions
on when they can be issued and limit their use to crimes of
murder."” Such sentences are rare in other countries and were
recently ruled a violation of human rights in a landmark
decision by the European Court of Human Rights that

would require an opportunity for review of the sentences of
the 49 prisoners serving LWOP (for murder) in the United
Kingdom—one of only two countries in Europe that still
sentence prisoners to LWOP.'® According to one study, the per
capita number of prisoners serving LWOP sentences in the
United States is 51 times that of Australia, 173 times that of
the United Kingdom, and 29 times that of the Netherlands."”
Even China and Pakistan provide for a review of life sentences
after 25 years’ imprisonment.
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The Path Ahead

In far too many cases, imprisonment until death does not
serve these goals and constitutes disproportionately severe
punishment that violates human rights law, which has long
recognized that the punishment must fit the crime. Such
sentences violate fundamental human rights to humane
treatment, proportionate sentencing, and rehabilitation.
These unjust sentences may also constitute arbitrary
deprivations of liberty and a form of cruel, inhuman, or
degrading punishment.

Life without parole for nonviolent crimes disregards the
capacity for personal growth and rehabilitation and yields
minimal, if any, public safety gains, as studies show that rates
of recidivism decline precipitously with age. Moreover, because
of diminishing community drug treatment and mental health
resources, many individuals have been sent to prison who

do not actually belong there. Many of the people in the cases
examined by the ACLU posed little or no public safety risk, and
alternative forms of punishment—such as conditional release
under parole supervision or court-supervised drug treatment
and community supervision—or, in some cases, diversion
from the criminal justice system, would have been smarter, less
expensive, and more humane solutions.

Louisiana State Penitentiary Warden Burl Cain told the ACLU
he thinks it is “ridiculous” to foreclose the possibility of

rehabilitation:

I really think it’s ridiculous because the name
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CC(Too many people go to too many
prisons for far too long for no good law
enforcement reason. We need to ensure
that incarceration is used to punish,
deter, and rehabilitate—not merely to
warehouse and forget.”"®

— Attorney General Eric Holder, August 2013

of our business is “corrections,” but everybody
forgets what corrections means. It means to
correct deviant behavior, so if I’'m a successful
warden and I do my job and we correct the
deviant behavior, then we should have a [parole]
hearing...If this person can go back and be

a productive citizen and not commit crimes
again, these nonviolent crimes, then why are we
keeping them here, spending all this money?*

“I need to keep predators in these big old prisons, not dying
old men,” Cain said. “So it’s ridiculous to have someone here
that...committed a nonviolent crime, all the way to the point
that ’'m spending $400 a day on medicine for him when he can
be out back in the community and have health care there.”?
He added, “I'm real passionate about this because I've been a
warden 32 years...I have seen this. I know this business. I know

we can change lives. I know we can change people.”*!

In August 2013, the American Correctional Association
passed a resolution supporting the elimination of mandatory
minimum sentencing policies, signaling that Cain is not alone
among corrections officials in his opposition to unnecessarily
extreme sentences.

The resulting waste of human life and taxpayer dollars, as
well as the destruction of families and communities that are
largely working-class and Black or Latino, are both reversible
and avoidable. States and the federal government can reduce
prison sentences and costs without compromising public
safety. Over the past few years, a quiet revolution has been
brewing in state capitals. Historically low crime rates and



depleted state coffers have led to a nascent consensus among
lawmakers and advocates across the ideological spectrum
that the United States’ addiction to incarceration is not
sustainable, effective, or humane. Republican governors

in cash-strapped states have been among those leading

the charge. States as varied as Texas, New York, Colorado,
and Michigan have passed reforms that have stabilized or
significantly reduced prison populations without seeing an
increase in crime.

Those who seek a fairer and less wasteful criminal justice
system must at a minimum demand that all states and

the federal government abolish the sentence of LWOP for
nonviolent offenses; eliminate mandatory LWOP sentences,
which tie judges’” hands; rescind three-strikes laws, which
often make no distinction between, for example, armed
assault and drug possession; and recalibrate drug policies.
The Bureau of Prisons and state Departments of Corrections
should conduct case-by-case reviews of federal and state
prisoners serving life without parole for nonviolent offenses
to determine if their continued incarcerations are in the
public interest. And finally, federal and state governments
should invest in prevention of imprisonment by providing
drug and mental health treatment, education, employment,
and job training to prevent criminality and recidivism.

Now is the time to eliminate the unfair and inhumane
punishment of life without the possibility of parole for
nonviolent offenses.

A Living Death: Life without Parole for Nonviolent Offenses
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II. Recommendations

ife-without-parole sentences for nonviolent offenses
L defy common sense, are grotesquely out of proportion

to the conduct they seek to punish, and offend the
principle that all people have the right to be treated with
humanity and with respect for their inherent dignity. In
accordance with our values, commitment to sensible and
fair sentencing practices, respect for human dignity, and to
remedy the despair and destruction of family ties of people
punished so irrationally, we recommend that all states and
the federal government abolish the sentence of LWOP for

nonviolent offenses.??

In addition, definitions of “violent” vary across the country,
and are often so broad that they encompass conduct that
some people would not categorize as violent and that many
people would tend to view as meriting a punishment less
severe than life without parole. Accordingly, we recommend
that all states and the federal government define “violent
offense” to include only conduct that involves the use or
attempted use of physical force against another person.

TO CONGRESS:

1. End federal nonviolent LWOP sentences. Congress
should eliminate all existing laws that either mandate or
allow for a sentence of LWOP for a nonviolent offense.

2. Make elimination of nonviolent LWOP sentences
retroactive and require resentencing. Congress
should make all such amendments retroactive and
require resentencing of all individuals currently serving
LWOP for a nonviolent offense in the federal system.
Upon resentencing, individuals must be resentenced to a
term less than life.

3. Until federal nonviolent LWOP is eliminated,
amend 18 U.S.C. § 3582 for individuals serving
LWOP for nonviolent offenses. Congress should
amend 18 U.S.C. § 3582(c)(1)(A) to allow prisoners
serving LWOP for nonviolent offenses to directly petition
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federal courts for resentencing (the provision currently
allows for resentencing only on motion of the Director of
the Bureau of Prisons, not on prisoners’ motions).

4. Direct the Sentencing Commission to amend
the Sentencing Guidelines. Congress should direct
the U.S. Sentencing Commission to review the U.S.
Sentencing Guidelines to eliminate LWOP sentences for
nonviolent offenses.

5. Enact comprehensive sentencing reform
legislation. Bipartisan federal legislation such as S.
619 and H.R. 1695, the Justice Safety Valve Act of 2013,
if passed, would allow judges to use more discretion
to determine whether a person—including many
individuals facing a term of mandatory LWOP for a
nonviolent offense—should be sentenced to a mandatory
minimum. Congress should pass this pending legislation.

6. Require fiscal impact statements in any future
proposal to expand or constrict LWOP sentences
for nonviolent offenses. Congress should require the
U.S. Sentencing Commission to develop accurate and
complete fiscal impact analyses for all bills that may
have the effect of expanding the availability of LWOP
for nonviolent offenses. Fiscal impact statements should
project the fiscal costs of such bills at least five years into
the future.

TO THE ADMINISTRATION:

1. Use the executive clemency power to commute
LWOP sentences for nonviolent offenses. The
President should use the clemency power granted by
Article II, Section 2 of the Constitution to commute the
sentences of all individuals serving LWOP for nonviolent
offenses.

2. Until all federal nonviolent LWOP sentences are
commuted, prioritize certain nonviolent LWOP



cases for clemency consideration. If commutation
of all nonviolent LWOP sentences is unfeasible, in
exercising the clemency power, the President should
prioritize the following cases, taking into consideration
the recommendations of the Attorney General:*

i.  First-time nonviolent prisoners serving LWOP

ii. Prisoners who were sentenced to nonviolent
LWOP as teens and/or for illegal conduct that
began when they were juveniles

iii. Prisoners sentenced to mandatory LIWOP

sentences for nonviolent offenses

iv. Prisoners convicted of crack cocaine offenses
before the FSA was enacted and serving LWOP,
but who are not eligible for retroactive sentence
reductions under FSA because they were
sentenced pursuant to mandatory sentences
unaffected by the FSA

v.  Elderly or terminally ill prisoners serving
LWOP for nonviolent offenses

vi. Prisoners serving LWOP for nonviolent offenses
whose sentences were enhanced based on facts
other than those decided by the jury, and thus,
if they were sentenced today, would receive
shorter sentences®

Expand releases of prisoners serving LWOP

for nonviolent offenses under existing law in
appropriate circumstances. 18 U.S.C. § 3582(c)(1)(A)
allows for sentence modifications when the sentencing
court finds that extraordinary and compelling reasons
warrant a reduction or that the prisoner is at least 70
years of age and has served at least 30 years in prison and
is not a danger to the community, but only upon motion
of the Director of the Bureau of Prisons. Currently, this
authority is rarely exercised. Pursuant to its authority
under 18 U.S.C. § 3582(c)(1)(A), BOP should file a
motion for sentence reduction under 18 U.S.C. § 3582(c)
(1)(A) for all prisoners serving LWOP for nonviolent
offenses.

TO STATE LEGISLATURES:

1.

Repeal all existing laws or the portions of such
laws that either allow for or mandate a sentence
of life without parole for a nonviolent offense.
Such laws should be repealed for nonviolent offenses,
regardless of whether LWOP operates as a function

of a three-strikes law, habitual offender law, or other
sentencing enhancement.

Make any changes to sentencing laws retroactive
and require a resentencing for all people currently
serving LWOP for nonviolent offenses.

Expand existing statutory mechanisms for

relief in appropriate individual cases. Existing
commutation, second look,” and similar laws allowing
prisoners’ sentences to be reviewed should be expanded
to include the full array of people sentenced to LWOP
for nonviolent offenses, regardless of their prior criminal
histories. Decision makers must have the discretion

to review individual cases and determine when it is
appropriate to release prisoners, many of whom have
served decades for crimes that merit short prison terms
or even probation.

TO STATE GOVERNORS:

1.

Expand the use of the clemency power to commute
the sentences of people serving sentences of
LWOP for nonviolent crimes.
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1. Methodology

his report draws from extensive research conducted

by the ACLU from September 2012 to August 2013.

It is based in part on data from the United States
Sentencing Commission, Federal Bureau of Prisons, and state
Departments of Corrections obtained pursuant to Freedom
of Information Act and open records requests filed by the
ACLU. This report is also based on telephone interviews
conducted by the ACLU, correspondence with prisoners
serving life without parole for nonviolent offenses, a survey of
prisoners serving life without parole for nonviolent offenses,
and media and court records searches.

The ACLU filed Freedom of Information Act and open
records requests with the United States Sentencing
Commission, Federal Bureau of Prisons, and state
Departments of Corrections. The ACLU requested the
numbers of prisoners serving LIWOP for nonviolent offenses,
the numbers of prisoners serving such sentences pursuant

to habitual offender statutes, the races of the prisoners
serving such sentences, these prisoners’ current ages and
ages at admission, and the offenses for which these prisoners
were sentenced to LWOP. We received the data from June
2012 to March 2013. The Departments of Corrections of
Delaware, Nevada, and Virginia did not provide any of the
data requested by the ACLU. The Departments of Corrections
of Alabama and Louisiana did not provide race data for
prisoners serving LWOP for nonviolent offenses. Independent
ACLU research determined that the list of prisoners serving
LWOP for nonviolent offenses provided by the Florida
Department of Corrections included numerous prisoners
who were sentenced to IWOP for violent crimes; the ACLU
excluded these prisoners from the data provided in this
report.

The ACLU documented the name, offense(s), prisoner
number, prison where incarcerated, race, and sex of 646
prisoners serving LWOP for nonviolent offenses. In addition,
the ACLU used legal and press resources to research these 646
individual cases. In all cases, we reviewed any court records,
news articles, and Department of Corrections information
available online. In many of the cases documented by the
ACLU, we obtained court records and other legal documents
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from prisoners, their family members, or their attorneys.
Whenever possible, we reviewed Presentence Investigation
Reports, sentencing transcripts, prison disciplinary records,
and district court and appellate court decisions related to
the cases we documented, among other legal documents.
The ACLU did not have the resources necessary to obtain
Presentence Investigation Reports, trial transcripts,
sentencing transcripts, and other court records for every case
reviewed for this research.

The ACLU conducted 123 telephone interviews with
prisoners serving life without parole for nonviolent offenses.
These prisoners were incarcerated in 111 federal and state
prisons. The ACLU also interviewed parents, children, and
other close relatives of prisoners, and we spoke with the
attorneys for the prisoners we interviewed who have legal
representation. The ACLU also corresponded with more
than 646 prisoners serving life without parole for nonviolent
crimes by mail; CorrLinks, the Federal Bureau of Prisons
e-mail system; and JPay, an e-mail system for corresponding
with prisoners incarcerated in state prisons. The ACLU
repeatedly requested access to interview prisoners in person
at the Louisiana State Penitentiary in Angola, Louisiana,
because the prison has one of the largest—if not the largest—
populations of prisoners serving LWOP for nonviolent
crimes in the country. Despite repeated requests filed with
the warden of the prison and the Louisiana Secretary of
Corrections and a trip to the prison in June 2013, the warden
and Secretary of Corrections denied the ACLU in-person
access. Moreover, the prison administration refused to allow
the ACLU to speak over the telephone with any of the nearly
180 prisoners serving LWOP for nonviolent offenses at the
facility.

This report is also based on responses from an ACLU survey
mailed to 646 individuals serving life without parole for
nonviolent crimes. The ACLU received completed survey
responses from 355 prisoners currently serving LWOP for
nonviolent offenses, representing over 10 percent of the
known population. The ACLU also received numerous
survey responses from additional prisoners who are eligible
for parole or were sentenced to LWOP for violent offenses;



therefore, they were excluded from the data set. The survey
respondents were identified by the ACLU using data provided
to the ACLU by Departments of Corrections, inmate counsel
substitutes incarcerated in state prisons, online media and
court records searches, public defender offices, letters posted
in prison law libraries, word of mouth among prisoners, and
other advocacy organizations. Therefore, the resulting data
involves selection bias.

The ACLU surveyed all prisoners whom we were able to
identify as serving life without parole for nonviolent offenses;
it is impossible to know how those surveyed are similar or
different from other prisoners serving LWOP for nonviolent
crimes. The demographic and quantitative information
provided as a result of the survey is not generalizable to

a larger population of prisoners, but it represents the
experiences of the 355 prisoners whose cases were examined
for this quantitative research. Moreover, the ACLU was
unable to identify any prisoners serving LWOP in the states
of Alabama, Georgia, or Illinois. Despite these limitations, the
surveys and our research provide important insights into the
circumstances of many prisoners serving life without parole
for nonviolent crimes.

Some of the information contained in this report is
self-reported by prisoners. The ACLU cross-checked and
corroborated information for accuracy whenever possible.
Where prisoners’ letters, e-mails, or survey responses are
quoted, we have corrected spelling and grammatical errors.

The methodology for the ACLU’s analysis of the fiscal cost
of sentencing people to life without parole for nonviolent
offenses is detailed in Section VIII of this report.

DEFINING “LIFE WITHOUT
PAROLE"

For the purposes of this report, the ACLU has defined “life
without parole” to include only formal LWOP sentences.
However, it is crucial to note that other death-in-prison
sentences have increased exponentially in the United States
as well. These are sentences given in a term of years—for
instance, 100 years—that, in practice, amount to de facto
life-without-parole sentences.? Also, sentences that run
consecutively can add up to prison sentences that exceed an

offender’s natural lifespan thus ensuring that the prisoner
will die in prison before reaching his or her date of parole
eligibility or release. In such cases, because of the length of
the sentence and the age of the offender, the projected release
date is most certainly after his or her death.

Although about 100,000
people serving life sentences
technically retain the
possibility of parole, the steady
elimination of meaningful
parole consideration over

the past few decades has
effectively transformed many
life sentences into LWOP
sentences. For example, over
the past decade, the California
Board of Parole Hearings has
denied 98 percent of lifers’
parole petitions it has heard.

Moreover, although about 100,000 people serving life
sentences technically retain the possibility of parole, the steady
elimination of meaningful parole consideration over the past
few decades has effectively transformed many life sentences
into LWOP sentences, even for prisoners who can demonstrate
their rehabilitation and fitness for release. The politicization
of parole decisions has made review boards and governors
extremely reluctant to grant parole, making it increasingly
difficult for prisoners serving life sentences to be released

on parole.” Finally, many states and the federal government
have abolished parole release discretion, which has effectively
converted many life sentences into life without parole.

Throughout the country, parole-eligible lifers are routinely
denied parole. For example, over the past decade, the
California Board of Parole Hearings has denied 98 percent
of lifers’ parole petitions it has heard.”® Moreover, the board’s
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decisions may be reversed by the state governor. In 2007, of
the more than 31,000 prisoners serving life sentences with
the possibility of parole, more than 8,800 had passed their
minimum eligible parole dates, but the board found only
172 lifers suitable for parole; of these 172 prisoners, the
governor let only 37 parole release decisions stand, meaning
only around 0.1 to 0.2 percent of lifers were released that
year.”? While the parole grant rate has increased in California
in recent years, the length of time prisoners must wait for a
subsequent hearing when denied parole has also increased.*

The number of people serving death-in-prison sentences after
being convicted of nonviolent crimes is not known, but it is
most certainly higher than the number of prisoners serving
formal life-without-parole sentences for nonviolent crimes.
Although such de facto LWOP sentences are outside the scope
of this report, they raise the same urgent issues of fairness
and proportionality.

DEFINING “NONVIOLENT”

The question of what constitutes a nonviolent offense is not
a simple one. Some state legislatures’ and federal and state
courts’ definitions of violent crimes are so expansive that
crimes that are commonly understood to be nonviolent are
legally classified as violent. For example, although the term
“violent crime” brings to mind very serious offenses such as
rape and murder,*' some jurisdictions define violent crime

to include burglary, breaking and entering, manufacture or
sale of controlled substances, possession of a firearm by a
convicted felon, or extortion.* Still others include any offense
involving the use, threat, or risk of force against the person or
property of another in the definition of violent crime.”

Moreover, calculating the gap between our data and the true
number of people serving LWOP for nonviolent offenses is
next to impossible because although nearly every statutory
definition of violence covers a small group of clearly violent
offenses, the extent to which different jurisdictions opt to
expand that definition is unpredictable and haphazard. The
result is a nationwide patchwork of statutory and judicial
definitions of violence, some of which vary depending on
context, and very few of which seem to have been informed
by a reasoned legislative determination of which crimes truly
merit the most severe sentences.
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Some state legislatures’ and
federal and state courts’
definitions of violent crimes
are so expansive that crimes
that are commonly understood
to be nonviolent are legally
classified as violent.

Compounding the problem is the fact that judicial
interpretations of what constitutes violent offenses can vary
widely. In interpreting sentencing laws that impose enhanced
penalties on defendants with prior convictions for “violent
crime,” some courts have broadly defined violent crime to
include burglary of an unoccupied dwelling, drunk driving,
obstruction of justice, or fleeing a law enforcement officer,
among other offenses. Lower federal courts have disputed the
definitions of the meaning of the terms “violent crime” or
“crime of violence” used in several federal laws. For instance,
lower federal courts have interpreted federal statutes to find
offenses such as the failure to report to a halfway house,*
theft or attempted theft of an unoccupied car,* tampering
with a car,” or walking away from a prison honor camp®”

to be violent felonies. Lower federal courts have disagreed
over whether it is a “violent felony” under the Armed Career
Criminal Act to attempt or conspire to commit burglary,
retaliate against a government officer,” carry a concealed
weapon,* possess a sawed-off shotgun as a felon,*! commit
statutory rape,* or tamper with or make unauthorized use of
an automobile.”’

These inconsistent and overbroad definitions of violence create
confusion and obfuscate sentencing practices, which makes
calculating the true number of people serving LWOP for crimes
that did not involve an act of violence nearly impossible.

For the purposes of collecting and analyzing data and
documenting cases for this report, the ACLU classifies
crimes as nonviolent if they do not involve the use or threat
of physical force against a person. Under this definition,
violent crimes include murder and attempted murder;
manslaughter; sexual assault and other sexual abuse crimes;



assault; battery; robbery (defined as theft through the use of
force); kidnapping; false imprisonment; carjacking; and other
crimes against persons. As defined in this report, violent
crimes also include some weapons offenses, such as unlawful
discharge of a weapon and unlawful throwing, placing, or
discharging of a destructive device or bomb. In addition, the
ACLU has excluded all sex crimes from the data on IWOP for
nonviolent offenses, including sex crimes—such as possession
of child pornography—that do not inherently involve an act
of violence against another but in which the sexual nature

of these offenses inflicts a kind of harm grave enough to set
them apart from other nonviolent offenses.

Under the definition used throughout this report, nonviolent
crimes include property crimes such as larceny, vehicle

theft, burglary, possession or receipt of stolen property

or goods, shoplifting, trespass, embezzlement, criminal
mischief, criminal damage, issuing a bad check, tax crimes,
identity theft, fraud, forgery, criminal impersonation, money
laundering, stolen vehicle offenses, and illegal use, theft, or
unlawful reproduction of a credit card. Nonviolent crimes

as defined in this report also include drug offenses such as
possession, possession with intent to distribute, manufacture,
sale, and trafficking of controlled substances; financial crimes
such as bribery, extortion, and racketeering; and public-order
offenses such as violation of probation or parole, obstruction
of criminal justice processes, illegal gambling, driving

while intoxicated, disorderly conduct, prostitution, public
indecency, carrying a firearm without a permit, illegal sale of
a firearm, and criminal possession of weapons.

Under this report’s definition of nonviolent, there is a strong
likelihood that there are individuals serving LWOP for
offenses that are statutorily classified as “violent” but that
were not based on conduct that actually involved violence. As
a result, the data in this report on LWOP sentences for crimes
defined as “nonviolent” understates the scope of the problem.

A Living Death: Life without Parole for Nonviolent Offenses
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Iv. Findings: The Use of Life without

Parole for Nonviolent Crimes

he number of people sentenced to life without parole
Thas quadrupled nationwide in the past 20 years, even

while violent crime has been declining during that
period. Not only has the use of life-without-parole sentences
exploded, but the punishment is available for a broader
range of offenses, and those sentenced to LWOP include
people convicted of nonviolent crimes, including low-level
nonviolent offenses. According to data collected and analyzed
by the ACLU, 3,278 prisoners are serving LWOP for drug,
property, and other nonviolent crimes in the United States
as of 2012. Our data on the people serving LWOP shows
marked geographic and socioeconomic patterns, and reveals
stark racial disparity in life-without-parole sentencing for
nonviolent offenses.

RISE IN LIFE-WITHOUT-
PAROLE SENTENCES

Until the 1970s, life without parole was a very rare sentence—it
appeared in few statutes in few states, and judges and juries
almost never imposed it.* That changed when the U.S.
Supreme Court temporarily banned the death penalty in 1972.
With the death penalty ruled unconstitutional, some states
looked for an alternative sentence for the most heinous crimes
and settled on life without parole, the second-most severe
sentence available.*

Since then, the use of life without parole has exploded
nationwide. The number of people serving LWOP increased
from a number the American Law Institute describes as
“vanishingly small” in the 1960s to 12,453 in 1992; it then
tripled to 41,095 by 2008.* Since 2008, the population of
prisoners serving LWOP has increased 22.2 percent.” Today,
more than 49,000 prisoners—one out of every 30 people in
prison—are serving life-without-parole sentences.*

Prisoners serving LWOP comprise one of the most rapidly
growing populations in the prison system—since 1992, the
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3,278 prisoners are serving
LWOP for drug, property, and
other nonviolent crimes in
the United States as of 2012.

increase in their numbers is nearly double the rise in the total
prison population and more than double the rise in people
serving parole-eligible life sentences.* The change has been
even more pronounced in certain states. In Louisiana, just 143
people were serving LWOP sentences in 1970; that number
had increased to 4,637 by 2012.”° IWOP is now used in 49
states, up from 16 in the mid-1990s.”" Six states—Illinois, Iowa,
Louisiana, Maine, Pennsylvania, and South Dakota—and the
federal system have abolished parole for prisoners sentenced
to life, meaning that all life sentences in these jurisdictions are
imposed without the possibility of parole. In Louisiana, 10.9
percent of the prison population is permanently imprisoned;
in Pennsylvania, the percentage is 9.4.%

LWOP has not only expanded to nearly every state but also

is an available sentence for many more crimes. In 37 states
and in the federal system, a life-without-parole sentence is
available for non-homicide offenses, including convictions
for selling drugs, burglary, robbery, carjacking, and battery.>
In 29 states, an LWOP sentence is mandatory upon conviction
of particular crimes, thus denying judges any discretion to
consider the circumstances of the crime or the defendant.>*
In some states—such as Alabama, Florida, Iowa, Louisiana,
Mississippi, Oklahoma, South Carolina, and Washington—
LWOP is mandatory under so-called “habitual offender”
laws that apply upon a felony conviction if the person has
previously been convicted of certain prior felonies,* which
need not be serious or even violent in many of these states.
Under Louisiana’s Habitual Offender Law, for instance, the
state requires mandatory life without parole upon conviction
of a third drug offense if the third and prior offenses carry



a sentence of 10 years or more. Third-time possession of
marijuana, even of a single joint, carries up to a 20-year
sentence. Growing a single marijuana plant carries a sentence
of up to 30 years. Either offense could trigger a sentence of
mandatory life without parole. Moreover, a conviction of
conspiracy to distribute most drugs (including marijuana),
no matter how minor the defendant’s role, will subject a
defendant to life without parole if the prosecutor charges him
or her as a habitual offender.

The net result of this expansion is that LWOP is now used
at historically high levels to punish people who at one
time would have received much more lenient sentences.

In addition, people sentenced to LWOP are robbed of the
opportunity for release, which is rooted in the belief that
people have the capacity for growth and rehabilitation and
the ability to successfully reintegrate into society. Indeed,
studies show that lifers who are released are very unlikely
to commit new crimes.* A sentence to life without parole,
however, means the prisoner has no prospect of release

in his or her lifetime, regardless of his or her efforts at
rehabilitation: virtually every person sentenced to LWOP dies
in prison.

NONVIOLENT CRIMES THAT
RESULT IN LIFE-WITHOUT-
PAROLE SENTENCES

As a result of the expansion of the crimes eligible for LWOP
sentences to include a greater range of offenses, even people
convicted of low-level nonviolent offenses are punished

with LWOP sentences, often because of prior convictions.

For example, the ACLU documented cases in which people
were sentenced to LWOP for simple possession of the
following drugs or drug paraphernalia: a crack pipe; a trace,
unweighable amount of heroin in a bottle cap;” less than
half a gram of cocaine;™ a trace amount of cocaine in clothes
pockets that was so minute it was invisible to the naked eye
and detected only in lab tests;* a single, small crack rock at
home;®® two rocks of crack cocaine;®! and a small amount of
heroin in tin foil.®* Marijuana crimes that resulted in LWOP
sentences include possession of 32 grams,* 130 grams,* or
two pounds® with intent to distribute; acting as a go-between
in the sale of $10 of marijuana to an undercover officer;* and

serving as a middleman in a sale of $20 worth of marijuana to
an undercover officer.”’

In cases documented by the ACLU, nonviolent property
crimes that resulted in life-without-parole sentences include
forgery and petit larceny by attempting to cash a check found
to have been stolen;*® a junk-dealer’s possession of stolen junk
metal (10 valves and one elbow pipe);® possession of stolen
wrenches;” siphoning gasoline from a truck;”" stealing tools
from the back of a truck;’* possession of a few pieces of stolen
jewelry, a cordless telephone, and an amplifier;” stealing
tools from a tool shed and a welding machine from a yard;™
stealing a money bag from a desk drawer in a municipal
building;” shoplifting a computer from a Walmart;”
shoplifting three belts from a department store;”” shoplifting

Studies show that lifers who
are released are very unlikely
to commit new crimes. LTWOP,
however, means the prisoner
has no prospect of release, re-
gardless of his or her efforts at
rehabilitation: virtually every
person sentenced to LWOP
dies in prison.

several digital cameras from a Walmart;”® shoplifting two
jerseys from an athletic store;” shoplifting a jacket worth $159
from a department store;* slashing tires in the lot of a used
car dealer;*' breaking into a parked car and stealing a bag
containing a woman’s lunch;* stealing a wallet from a hotel
room;® stealing a car radio from a 16-year-old car;* taking a
television, circular saw, and a power converter from a vacant
house;® possession of a stolen car;* borrowing a co-worker’s
truck without permission;* and kicking in the back door of a
house and entering it in an aborted daytime burglary.*

Other drug crimes that have resulted in LWOP sentences
include having three and a half ounces of methamphetamine
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at home;® having an ounce of cocaine and three marijuana Other nonviolent crimes that resulted in life-without-parole

cigarettes at home;* selling a single crack rock; verbally sentences include making a drunken threat to a police officer
negotiating another man’s sale of two small pieces of while handcuffed in the back of a patrol car;'® possession of a
fake crack to an undercover officer;”' buying four ounces firearm by a convicted felon;'"' taking an abusive stepfather’s

of methamphetamine for personal use;” serving as a gun from their shared home;'”> damaging a police patrol car
middleman in the sale of $20 of crack to an undercover while trying to flee after shoplifting soap and Alka-Seltzer from
officer;” selling less than a third of a gram of crack cocaine* a grocery store;'” colliding with two patrol cars while being

or $10 worth of crack cocaine” to a confidential informant chased by police trying to carry out a traffic stop;'** breaking into
within a half-mile of a school; selling $60 worth of crack a parked car and stealing a gun inside it;'® and breaking into a
cocaine to a confidential informant near a building that closed liquor store in the middle of the night with a gun.'®

used to be a school;* selling eight grams of crack cocaine
near a school;”” distribution of one-tenth of a gram of crack

cocaine; selling $10 worth of crack cocaine to an undercover WH 0 IS S E RVI N G LWO P Fo R

police officer; distribution of several grams of LSD to

Grateful Dead concertgoers;” having a stash of over-the- N 0 NVI 0 L E N T C RI M ES . T H E

counter decongestant pills that could be manufactured into N U M B E RS

methamphetamine;” and other crimes of possession, sale,

or distribution of marijuana, methamphetamine, crack and The ACLU’s research has found that 3,278 prisoners are
powder cocaine, heroin, or other drugs. serving LWOP for drug, property, and other nonviolent
TABLE 2

Inmates serving life without parole for nonviolent offenses compared to total serving LWOP, classified by jurisdiction

Jurisdiction Inmates serving LWOP for Total LWOP inmates (2012) Percent of total LWOP

nonviolent offenses (2012) population serving for
nonviolent offenses

Federal system 2,074 4,058 51.1%

Alabama 244 1,507 16.2%

Delaware Unknown 386 Unknown

Florida 270 7,992 3.4%

Georgia 20 813 2.5%

IUlinois 10 1,600 0.6%

Louisiana 429 4,637 9.25%

Mississippi 93 1,518 6.1%

Missouri 1 1,063 0.09%

Nevada Unknown 491 Unknown

Oklahoma 49 780 6.3%

South Carolina 88 988 8.9%

Virginia Unknown 774 Unknown

Total 3,278 26,607 12.3%

Source: Nonviolent LWOP data provided to the ACLU by state Departments of Corrections and the Federal Bureau of Prisons. Total
LWOP data from The Sentencing Project.’”’
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crimes in the United States as of 2012. Nearly two-thirds

of these prisoners—63 percent—are in the federal system.
Under current law, 22 states permit LWOP sentences for
certain nonviolent crimes.'® In nine of these states, prisoners

TABLE 3

are currently serving life-without-parole sentences for a
nonviolent offense, based on data provided to the ACLU by
state Departments of Corrections. Of the states that sentence
nonviolent offenders to LIWOP, Louisiana, Florida, Alabama,

LWOP prisoners classified by nonviolent offense category and jurisdiction

Jurisdiction LWOP prisoners —nonviolent
drug offenses (2012)

LWOP prisoners—nonviolent LWOP prisoners - other
property offenses (2012) nonviolent offenses
85 0

Federal system 1,989

Alabama 49 171 24
Florida 45 203 26
Georgia 15 3 2
IUinois 10 0 0
Louisiana 367 62 0
Mississippi 43 50 0
Missouri 1 0 0
Oklahoma 49 0 0
South Carolina 10 78 0
Total 2,578 652 48

Source: Data provided by state Departments of Corrections and the Federal Bureau of Prisons.

FIGURE 3

Total number of prisoners serving LWOP for nonviolent offenses (2012)
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*Under current law, LWOP is not available as a
sanction for nonviolent offenses.

SOURCE: Data provided by state Departments of
Corrections and the Federal Bureau of Prisons.
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TABLE 4

Prisoners admitted to federal prison from 1999
to 2011 to serve LWOP sentences for nonviolent
offenses, classified by nonviolent offense category

Total federal nonviolent LWOP 2,948
admissions to prison, 1999-2011

Drug offenses 2,034
Firearms offenses 588
Auto theft offenses 34
Larceny offenses 1
Fraud offenses 8
Money laundering offenses 1
Racketeering/extortion offenses 245
Civil rights offenses 3
Immigration offenses D
Administration of justice offenses 25
Traffic and other offenses 9

Source: Data provided by the United States Sentencing Commission.

TABLE 5

100%

69.0%
19.9%
1.2%
0.03%
0.1%
0.03%
8.3%
0.1%
0.2%
0.8%
0.3%

Mississippi, South Carolina, and Oklahoma have the highest
numbers of prisoners serving LIWOP for nonviolent crimes.
The Departments of Corrections of Delaware, Virginia, and
Nevada did not provide data requested by the ACLU; because
these three states allow or mandate LWOP sentences for
certain nonviolent offenses, the total number of nonviolent
LWOP prisoners nationwide is likely higher than the ACLU’s
data suggests.

In the federal system, more than half (51.1 percent) of the
total population of prisoners currently serving LWOP are
serving their sentences for nonviolent offenses. Between 1999
and 2011, 3,465 prisoners were admitted to federal prison

to serve LWOP sentences; 2,948 of them were convicted of
nonviolent offenses, indicating that nonviolent offenders
could account for as much as 85 percent of the federal prison
population that was sentenced to life in prison without the
possibility of parole during that 13-year period.

In at least five states (Alabama, Louisiana, South Carolina,
Oklahoma, and Mississippi), the number of people serving
LWOP for nonviolent offenses is more than five percent of
the total population of prisoners serving LWOP. In Alabama,
more than 15 percent of the total LWOP population is serving
the sentence for a nonviolent offense.

Number of people sentenced to LWOP for a nonviolent offense as a habitual offender, classified by jurisdiction

and offense type

Jurisdiction Total prisoners

sentenced to LWOP

Drug
offense

as habitual offenders

Federal system 780
Alabama 158
Florida 105
Illinois 2
Louisiana 175
Mississippi 71
Missouri 1
South Carolina 58

602

31
32
2

108

&5
1
6

Property Other Percent of total prison

offense nonviolent population serving LWOP
offense for nonviolent crimes

3 175 26.5%

114 13 64.7%

66 7 38.9%

0 0 20%

67 Unknown 40.7%

36 0 76.3%

0 0 100%

52 0 65.9%

Source: Data provided by state Departments of Corrections and the U.S. Sentencing Commission. Federal data is based on number of prisoners admitted to federal
prison from 1999 to 2011 to serve LWOP sentences for nonviolent offenses.

24 American Civil Liberties Union



Data by Offense Category

Of the prisoners serving LWOP for nonviolent offenses
nationwide, 79 percent (2,577 prisoners) are serving LWOP
for nonviolent drug offenses. Of the 2,074 federal prisoners
serving LWOP for nonviolent offenses, 96 percent (1,989
prisoners) are serving LWOP for nonviolent drug offenses.
Of the 1,204 state prisoners serving LWOP for nonviolent
offenses, 49 percent (589 prisoners) are serving LWOP for
nonviolent drug offenses.

According to data collected and analyzed by the ACLU, there
are geographic patterns in the types of nonviolent offenses
punished with LWOP sentences. In Alabama, Florida, and
South Carolina, the great majority of those serving LWOP
for a nonviolent offense were sentenced for property crimes.
In Louisiana, Oklahoma, Georgia, Illinois, and the federal
system, the great majority of prisoners serving LWOP for
nonviolent crimes had been convicted of nonviolent drug
offenses. In Mississippi, the nonviolent crimes for which

TABLE 6

Prisoners characterized as habitual offenders who
were admitted to federal prison from 1999 to 2011
to serve LWOP for nonviolent offenses, classified by
nonviolent offense category

Total federal nonviolent LWOP 780 100%
admissions to prison characterized
as habitual offenders, 1999-2011

Drug habitual 602 77.2%
Firearms habitual 138 17.7%
Racketeering/extortion habitual 36 4.6%
Auto theft habitual 3 0.38%
Administration of justice habitual 1 0.13%
Civil rights habitual 0 0%
Fraud habitual 0 0%
Immigration habitual 0 0%
Larceny habitual 0 0%
Money laundering habitual 0 0%
Traffic and other habitual 0 0%

Source: Data provided by the U.S. Sentencing Commission.

prisoners are serving LWOP are evenly divided among drug
and property offenses.

Between 1999 and 2011, 2,034 prisoners were admitted to
federal prison to serve LWOP sentences for nonviolent drug
crimes. According to data the ACLU received from the U.S.
Sentencing Commission on the prisoners admitted to federal
prisons between 1999 and 2011 to serve LWOP, 588 were
sentenced to LWOP for a nonviolent firearms offense and
245 were sentenced to LWOP for a nonviolent racketeering
or extortion offense during that 13-year period. (Note that
the total number of admissions to prison does not equal the
total number of current prisoners. For instance, the Bureau of
Prisons reported to the ACLU that there are 1,989 prisoners
serving LWOP for a drug offense as of 2012. The discrepancy
can likely be explained by events such as successful post-
conviction appeals, commutations of sentence, and prisoner
deaths.)

Habitual Offenders

In the cases of jurisdictions for which the ACLU received data
about prisoners sentenced to LWOP as habitual offenders,
about half of those serving LWOP for nonviolent offenses
nationwide were sentenced under three-strikes and other
habitual offender laws enacted as early as the beginning of the
1970s that punish individuals for repeat offenses. Louisiana,
Florida, Alabama, Mississippi, and South Carolina are among
the states with the highest numbers of prisoners serving
LWOP for nonviolent crimes nationwide, largely because of
these states” harsh habitual offender laws that mandate LWOP
sentences for repeat offenders. Although the Oklahoma
Department of Corrections did not provide data to the ACLU
on prisoners serving LWOP who have been categorized as
habitual offenders, the ACLU’s research indicates that the
prisoners serving LWOP for nonviolent offenses in Oklahoma
must have been sentenced under a state habitual offender law.

Nearly one out of three federal drug prisoners serving

LWOP had their sentences enhanced as so-called “career
offenders.”'” Between 1999 and 2011, 26.5 percent (780
prisoners) of the 2,948 prisoners admitted to federal prison to
serve LWOP sentences for nonviolent crimes were categorized
as habitual offenders. The great majority (77.2 percent) of
these prisoners were sentenced to LWOP for drug offenses.
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Mandatory LWOP Sentences and
First-Time Offenders Serving LWOP

The overwhelming majority of the LWOP sentences of
prisoners surveyed by the ACLU (81.3 percent) were
mandatory. This number was even higher in the federal
system (91.1 percent) and was slightly lower in the states (75.8
percent). However, the lower number for the state system
represents the average of a high variance between states—in
Florida, only 58.8 percent of surveyed nonviolent LTWOP
sentences were mandatory, but in Louisiana, 97.6 percent of

surveyed nonviolent LWOP sentences were mandatory.

According to data provided by state Departments of
Corrections, 26 and 18 first-time offenders are serving

TABLE 7

Age at the time of the nonviolent crime that resulted
in an LWOP sentence, based on ACLU survey

Number Percent
of survey of survey
respondents | respondents
20 or younger 19 5.4%
21-30 133 37.5%
31-40 138 38.9%
41 or older 65 18.3%

Source: ACLU survey of 355 prisoners serving LWOP for nonviolent offenses.

TABLE 8

Time served to date by prisoners serving LWOP for
nonviolent offenses, based on ACLU survey

Years Number of Percentage
incarcerated prisoners of prisoners
to date surveyed

5 or fewer 46 12.7%

5-10 71 20.1%

10-15 79 22.4%

15-20 92 26.1%

More than 20 65 18.5%

Source: ACLU survey of 353 prisoners serving LWOP for nonviolent offenses (two
additional survey respondents did not answer the question).
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LWOP for their first offenses in Louisiana and Mississippi,
respectively. The Alabama and Florida state Departments

of Corrections did not provide data on first-time offenders.
While the Bureau of Prisons similarly did not provide data
on first-time offenders serving LWOP for nonviolent crimes,
18.5 percent—more than one in six—of the federal prisoners
surveyed by the ACLU are first-time offenders. Of state
prisoners surveyed by the ACLU, 96.4 percent of them had
prior convictions. In the cases of jurisdictions for which the
ACLU received data about habitual offender enhancements,
about half of the prisoners serving LWOP for nonviolent
offenses were sentenced under habitual offender laws.

Age and Time Served

Of the cases documented by the ACLU, prisoners ranged

in age from 18 to 57 when they were arrested for the
nonviolent offense for which they were sentenced to LWOP.
The oldest prisoner whose case the ACLU documented

is currently 91, and the youngest is 25. Based on data the
ACLU received from the U.S. Sentencing Commission and
state Departments of Corrections, the average prisoner
serving LWOP for a nonviolent crime was admitted to
prison in his or her late 30s and is currently in his or her
late 40s. In general, among jurisdictions surveyed by the
ACLU, the average and median ages at the time of the crime
for prisoners serving LWOP for nonviolent crimes was
around 32.'°

In the cases documented by the ACLU, prisoners serving
LWOP for nonviolent crimes have been incarcerated between
three and 30 years in the federal system and between one

and 36 years in state prisons. In the cases surveyed for this
report, the average time spent in prison to date for the LWOP
sentence they are currently serving was 14.8 years. The
median length of time spent in prison to date for the LWOP
sentence they are currently serving was 16.4 years. Of the
federal prisoners, the average time spent in prison to date for
their LWOP sentence was 16 years, and the median length

of time served to date for their LIWOP sentence was 19 years.
Of the state prisoners, the average time spent in prison to
date for their LWOP sentence was 13.6 years, and the median
length of time served to date for their LWOP sentence was 13



TABLE ¢

Highest grade in school completed prior to
incarceration, based on ACLU survey

Highest grade Number of Percentage
completed prisoners of prisoners
surveyed

Total
5th grade or below 5 1.4%
6th to 8th grade 58 15.4%
9th or 10th grade 103 29.9%
11th grade 48 14%
12th grade 76 22%
GED 23 6.7%
At least some college 37 10.7%
Federal
5th grade or below 1 0.8%
6th to 8th grade 7 5.4%
9th or 10th grade 30 23.3%
11th grade 20 15.5%
12th grade 37 28.7%
GED 9 7.0%
At least some college 25 19.4%
State
5th grade or below 4 1.9%
6th to 8th grade 46 21.3%
9th or 10th grade 73 33.8%
11th 28 13%
12th grade 39 18.1%
GED 14 6.5%
At least some college 12 5.6%

Source: ACLU survey of 345 prisoners serving LWOP for nonviolent offenses
(10 additional survey respondents did not answer the question).

years. To put these sentences in perspective, the average time

served for murder in the United States is 14 years.'!

Socioeconomic Disparities and
Education Levels

Although the ACLU’s survey did not quantify socioeconomic
background or income data, nearly all of the prisoners with
whom the ACLU spoke or corresponded reported growing

up in low-income families and struggling to make ends
meet. Many of these prisoners defined themselves as low-
income and/or poor, and they also described facing serious
financial hardships during their childhoods and prior to
their incarcerations. Such anecdotal evidence supports other
research revealing a link between socioeconomic levels and

incarceration rates and harsh sentences.''?

Moreover, the majority of the prisoners surveyed by the ACLU
reported being undereducated: 60.5 percent of those surveyed
dropped out of school before completing high school; among
state prisoners, 70 percent of survey respondents said they did
not complete high school. On average, prisoners surveyed in
the federal system had completed higher levels of education
than prisoners in the state system, having on average
completed twelfth grade or high school equivalency, whereas
prisoners in the state system had, on average, completed
school only through tenth grade. In the state system, 23.2
percent of the prisoners surveyed by the ACLU—more than
one in five—had education levels of eighth grade or below
prior to their incarcerations. Of the cases documented by the
ACLU, the lowest reported grade completed by a prisoner
before he was incarcerated was third grade.

Mental Health and Substance Abuse
Problems

The majority—>57.8 percent—of prisoners surveyed by the
ACLU reported that they believe substance abuse was a
factor in the commission of the crimes for which they were
sentenced to LWOP. This varied substantially between federal
and state prisoners. In the federal system, 40.2 percent of the
prisoners surveyed said they felt that substance abuse played
a role in their crimes. Among state prisoners, 68 percent
surveyed said that they felt that substance abuse played a role
in their crimes; in Louisiana, the number is 74.1 percent.

A small but significant number of prisoners reported to the
ACLU that their untreated or ineffectively treated mental
illness(es) played a role in the commission of the crimes

for which they were sentenced to LWOP. Twelve point one
percent of prisoners surveyed reported that they felt that
mental health problems played a role in their crimes. This
number was substantially higher among state prisoners than
it was in the federal system. In the federal system, 6.2 percent
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of prisoners surveyed said that they felt that mental health
problems played a role in their crimes, while 15.6 percent of
state prisoners said that they felt that mental health problems
played a role in their crimes. In Florida, 22.6 percent of
prisoners surveyed—more than one in five—said that they
felt that mental health problems played a role in their crimes.
In some cases, the ACLU was able to corroborate prisoners’
claims about the relationship between their mental illnesses
and their crimes through the appellate record and trial and
sentencing transcripts (for example, expert testimony that
paranoid delusions caused the schizophrenic defendant to
run from police and collide with a patrol car, causing the

TABLE 10

criminal damage for which the defendant was sentenced to
LWOP). In other cases, however, the ACLU has been unable
to independently corroborate the prisoners’ assertions.

In addition, 15.2 percent of surveyed prisoners serving

LWOP for nonviolent crimes reported that they had

been diagnosed with a major mental health issues prior

to their incarcerations. This number varied substantially
between those incarcerated in the federal system and those
incarcerated in state prisons. In the federal system, 6.4 percent
of the prisoners surveyed reported they had been diagnosed
with major mental health issues prior to their incarcerations,

Race of prisoners serving LWOP for nonviolent offenses, classified by jurisdiction

urisdiction _____|White________|Black _______flatino______Jother |

Federal* system 16.4% 60% 21.1% 2.5%
482 prisoners 1,757 prisoners 624 prisoners 85 prisoners
Alabama** Unknown Unknown Unknown Unknown
Florida*** 29.6% 60.4% 9.6% <1%
80 prisoners 163 prisoners 26 prisoners 1 prisoner
Illinois 10% 70% 20% 0
1 prisoner 7 prisoners 2 prisoners
Louisiana**** 7.5% 91.4% 1.1% 0
14 prisoners 171 prisoners 2 prisoners
Mississippi 20.4% 78.5% 0 1%
19 prisoners 73 prisoners 1 prisoner
Missouri Unknown Unknown Unknown Unknown
Oklahoma 36.7% 57.1% 4% 2%
18 prisoners 28 prisoners 2 prisoners 1 prisoner
South Carolina 30.7% 68.2% 0 1%
27 prisoners 60 prisoners 1 prisoner

Source: Data provided by state Departments of Corrections, except where indicated otherwise.

* Racial composition of 2,948 prisoners admitted to federal prison between 1999
and 2011 and sentenced to LWOP for nonviolent offenses, based on data provided by
the U.S. Sentencing Commission. These figures do not represent the race of federal
prisoners currently serving LWOP for nonviolent offenses, which the Bureau of
Prisons refused to provide in response to a FOIA request filed by the ACLU.

** The Alabama Department of Corrections did not provide race data, and the ACLU
was unable to document sufficient cases to make any determinations about racial
disparity in Alabama.

*** Based on prisoners’ self-reported race in their responses to the ACLU survey,
which the ACLU cross-checked against a complete list of the names, Department
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of Corrections number, and race of prisoners serving LWOP for nonviolent offenses
provided by the Florida Department of Corrections, the ACLU determined that the
Florida Department of Corrections miscategorized at least 17 Latino prisoners as
white. The data presented here corrects for these errors.

**** Based on ACLU documentation of the cases of 187 Louisiana prisoners
serving LWOP for nonviolent offenses, or 43.6% of the total 429 prisoners
serving the sentence for nonviolent crimes. The Louisiana Department of
Corrections did not provide offense-specific race data in response to a FOIA
request filed by the ACLU.



while 20.5 percent of state prisoners surveyed said they had
been diagnosed with major mental health issues prior to

their incarcerations. In Florida, 27.6 percent of the prisoners
surveyed—more than one in four—reported being diagnosed
with major mental health issues prior to incarceration.

RACIAL DISPARITY IN
LIFE-WITHOUT-PAROLE
SENTENCING

There is stark racial disparity in life-without-parole
sentencing for nonviolent offenses. Based on data provided
by the United States Sentencing Commission and state
Departments of Corrections, the ACLU estimates that
nationwide, 65.4 percent of prisoners serving LIWOP for
nonviolent offenses are Black, 17.8 percent are white, and 15.7
percent are Latino. In the 646 cases examined for this report,
the ACLU found that 72.9 percent of these documented
prisoners serving LWOP for nonviolent offenses are Black,
19.8 percent are white, and 6.9 percent are Latino.

FIGURE 4

Race of prisoners serving LWOP for nonviolent
offenses, by jurisdiction

100

80
& M White
M Black
40
M Latino
20 M Other
0
& 2 & 2 & 2 @
¢ o‘\b '\“0\ & ";’\Q s 0\\0
oY <S N & P & &
> o 3 sy <
& > A S 8
& <

Source: Federal data based on data provided by the U.S. Sentencing Commission
documenting the race of 2,948 prisoners admitted to federal prison between 1999
and 2011 and sentenced to LWOP for nonviolent offenses. This federal data does
not represent the race of federal prisoners currently serving LWOP for nonviolent
offenses, which the Bureau of Prisons refused to provide in response to a FOIA
request filed by the ACLU. State data provided by state Departments of Corrections,
except that of Louisiana, which is based on ACLU documentation of the cases of 187
Louisiana prisoners serving LWOP for nonviolent offenses, or 43.6% of the total 429
prisoners serving the sentence for nonviolent crimes. The Louisiana Department of
Corrections did not provide offense-specific race data in response to a FOIA request
filed by the ACLU.

The percentage of Black prisoners serving LWOP for
nonviolent offenses is 78.5 percent in Mississippi, 68.2
percent in South Carolina, 60.4 percent in Florida, and
57.1 percent in Oklahoma, according to data provided

by state Departments of Corrections. In Illinois, seven of
the 10 prisoners serving LWOP for nonviolent crimes are
Black. Although the Louisiana Department of Corrections
did not provide offense-specific race data in response to
an open records request filed by the ACLU, based on our
documentation of the cases of almost half of the state’s
population of prisoners serving LIWOP for nonviolent
offenses, the ACLU found that a staggering 91.4 percent of
such prisoners are Black.

In the federal system, based on data provided by the U.S.
Sentencing Commission on the race and number of prisoners
admitted to federal prison from 1999 to 2011 to serve

LWOP sentences for nonviolent offenses, 60 percent of such
prisoners are Black, 21.1 percent are Latino, and 16.4 percent
are white. Table 10 shows the racial composition for each
state, which is illustrated in Figure 4.

In addition, Blacks are overrepresented in the federal system
and in each state researched, constituting a far greater
percentage of the nonviolent LIWOP population than of

the census population as a whole. In the federal system,
Blacks constitute only 11.1 percent of the national census
population, but they make up 60 percent of the prisoner
population serving LWOP for nonviolent offenses; they serve

FIGURE 5

Percent of census population versus percent of
nonviolent offenders serving LWOP, by race (2012)
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Source: Race data provided by state Departments of Corrections and the Federal
Bureau of Prisons; U.S. Census Data
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FIGURE 6

Percentage of Black prisoners serving LWOP for
nonviolent offenses compared to representation in
census population
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Source: See Figure 4, above.

such sentences at a rate of 46.5 per 1,000,000 residents, over
20 times the rate of whites. In Oklahoma, Blacks constitute
only 5.9 percent of the state population, but they make up
57.1 percent of the prison population serving LWOP for
nonviolent crimes. Blacks in Oklahoma are serving such
sentences at a rate of 197.63, 18 times the rate of whites.

In Louisiana, Blacks comprise 91.4 percent of the prison
population serving LWOP for nonviolent crimes, but they
make up only about one-third of the general population in the
state. Blacks in Louisiana are serving such sentences at a rate
of 154.85, approximately 23 times (23.1) the rate of whites.

Moreover, Blacks are sentenced to LWOP for nonviolent
crimes at rates far greater than whites are. In the federal

TABLE 11

FIGURE 7

Percentage of white prisoners serving LWOP for
nonviolent offenses compared to representation in
census population
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Source: See Figure 4, above.

system, Blacks were sentenced to LWOP for nonviolent
crimes at 20 times the rate of whites between 1999 and 2011.
In Louisiana, the ACLU’s survey found that Blacks were 23
times more likely than whites to be sentenced to LWOP for a
nonviolent crime. The racial disparities range from 33-to-1 in
Illinois to 18-to-1 in Oklahoma, 8-to-1 in Florida, and 6-to-1
in Mississippi. Table 11 shows the Black-to-white ratio of the
rate of prisoners serving LWOP for nonviolent offenses per
1,000,000 residents, which is illustrated in Figure 8.

Blacks are sentenced to life without parole for nonviolent
offenses at rates that cannot be explained by white and Black
defendants’ differential involvement in crimes alone.'”® The
ACLU was unable to obtain data from available sources

Rate of prisoners serving LWOP for nonviolent offenses, classified by race and jurisdiction

Latino LWOP rate | Black LWOP rate

Times more likely Blacks

sentenced to LWOP for a
nonviolent crime than whites

White LWOP rate

Florida 9.28 7.32
IUWinois 0.16 1.25
Louisiana 6.71 12.7
Mississippi 14.73 0
Oklahoma 11 9
South Carolina 11.58 0
Federal system 2.33 11.24
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73.72 7.94
5.32 33.25
154.85 23.1
88.61 6.02
197.63 17.97
60.8 5.25
47.49 20.38



FIGURE 8

Rate of prisoners serving LWOP for nonviolent offenses,
classified by race and compared by jurisdiction

Federal System
South Carolina

Oklahoma

I Black LWOP rate
Mississippi . Latino LWOP rate

[ White LWOP rate
Louisiana

IWinois

Florida

to determine precisely how much more frequently Black
defendants are sentenced to life without parole for nonviolent
offenses than white defendants convicted of similar crimes
and with similar criminal histories.

The same disparities do not necessarily exist for Latinos. The
rate of Latinos serving LWOP for nonviolent offenses ranges
from a high of 12.7 per 1,000,000 residents in Louisiana to

9 in Oklahoma, 7.32 in Florida, 1.25 in Illinois, 11.24 in the
federal system, and 0 in South Carolina and Mississippi.
Latinos are serving life without parole for nonviolent crimes
at a rate that is almost 8 times (7.8) the rate of whites in

FIGURE 9
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Source: See Figure 4, above.

Illinois and almost twice (1.9) the rate of whites in Louisiana.
Figure 9 illustrates this variation.

There is clear racial disparity in sentencing in general,
including in LWOP and parole-eligible life sentencing for
both violent and nonviolent offenses. A report released by
the U.S. Sentencing Commission in February 2013 concluded
that in recent years, Black male offenders have received
sentences that are nearly 20 percent longer than those
imposed on white males convicted of similar crimes.'* The
racial disparities increase with the severity of the sentence.
The level of disproportionate representation of Blacks
among prisoners who are serving IWOP is higher than that
among parole-eligible prisoners serving life sentences.'”” The
disparity is higher still among prisoners sentenced to IWOP
for nonviolent offenses.

Scholarship over the past several decades has examined the
intersection of race and sentencing and produced significant
evidence of racial disparity in sentencing decisions in the
United States.''® This research indicates that race is often
found to contribute to disparities in sentencing decisions in
noncapital cases, with Black and Latino offenders sentenced
in state and federal courts facing significantly greater odds
of incarceration than similarly situated white offenders and
receiving longer sentences than their white counterparts in
some jurisdictions.'” Research has also shown that race plays
a significant role in the determination of which homicide

cases result in death sentences.!'®

Blacks receive disparate treatment at every stage of the
criminal justice system, including stops and searches, points
of arrest, prosecutions and plea negotiations, trials, and
sentencing.'” In some of the cases documented by the ACLU,
there is anecdotal evidence of possible disparate treatment by
law enforcement and justice authorities, such as apparently
baseless traffic and pedestrian stops and searches that may be
the results of racial profiling and targeted drug enforcement
in predominantly Black communities. In addition, racial
disparities in sentencing can result from theoretically “race
neutral” sentencing policies that have significant disparate
racial effects, particularly in the cases of habitual offender laws
and many drug policies, including mandatory minimums,
school zone drug enhancements, and federal policies adopted
by Congress in 1986 and 1996 establishing a 100:1 sentencing

disparity between crack and powder cocaine offenses.'?
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v. How We Got Here: Skyrocketing

Extreme Sentences and Mass

Incarceration

ver the past 40 years, the number of people held in

prisons and jails in the United States per capita has

more than quadrupled, with the total number of
people incarcerated now surpassing 2.3 million."* The United
States not only incarcerates the greatest number of people
in the world, but it also incarcerates at the highest rate. With
an incarceration rate five to ten times that of other western
democracies, the United States has less than five percent of
the world’s population, but our country’s prisoners account
for one quarter of the global prison population. Every state
and the federal government have seen a massive increase in
inmate populations. Existing facilities have been overcrowded
far beyond capacity, with prisoners sleeping in gyms and
hallways or triple- and quadruple-bunked in cells. This

explosive growth has reverberated far outside the prison walls:

one out of every four Americans has a criminal record, which
can impose tremendous obstacles to finding employment,
securing loans, and obtaining housing.'? Across the country,
young Black men living in neighborhoods of concentrated
disadvantage are disproportionately incarcerated and under
correctional control. This phenomenon—the excessive use
of incarceration and correctional control, especially among
poor people and people of color—is commonly referred to as
“mass incarceration.”

This report examines one of the most extreme manifestations
of mass incarceration: the imposition of sentences of life
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without the possibility of parole for people convicted of
nonviolent offenses. The 3,278 people in America currently
serving life without the possibility of parole for nonviolent
crimes represent a tiny fraction of the overall incarcerated
population, but their sentences and stories shed light on how
extreme, cruel, and ineffective our penal system has become.

FIGURE 10

Growth in state and federal prison populations
(1925-2012)
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Source: U.S. Department of Justice, Bureau of Justice Statistics; U.S. Census Data

How did we get here? The explosive growth of the U.S. jail
and prison population since the 1970s—and the increasing
prevalence of LWOP and life sentences in particular—is the
inevitable consequence of more than four decades of “tough-
on-crime” policies. Since the mid-1970s, state and federal
legislators have passed laws creating draconian sentencing
and parole schemes designed to keep ever-increasing
numbers of people in prison for decades. These policies
include mandatory minimum sentencing, which forces judges
to issue severe sentences regardless of individual factors
meriting leniency, and three-strikes laws, which expand the
number of crimes subject to life and life-without-parole
sentences. These policies have increased the number of people
imprisoned and the lengths of their imprisonments, as well



as limited opportunities for release, causing the population of
federal and state prisoners—including those sentenced to die
in prison for nonviolent crimes—to soar.

Two factors primarily determine the number of people in
prison: the number of admissions and the “length of stay,”
meaning the amount of time a person spends incarcerated.'*
When these numbers rise, the number of people behind

bars increases. In the United States, both admissions and
lengths of stay have increased rapidly in state and federal
prison systems for decades. Increases in felony charges by
prosecutors, as well as increases in parole and probation
revocations for technical and other low-level violations,

drove admissions up,'*

while severe sentencing practices
such as mandatory minimums, three-strikes and other
habitual offender laws, and long sentencing ranges with
limited possibilities for release have dramatically elongated

length of stay.

THE “WAR ON DRUGS” AND
MANDATORY MINIMUM
SENTENCING LAWS

Beginning in the mid-1970s and increasing throughout the
1980s and 1990s, in response to modest increases in crime
rates and reports about the prevalence of drug abuse and
drug-related crime, lawmakers around the country enacted
harsh mandatory minimum sentencing laws designed to
severely punish the manufacture, use, and sale of drugs,
among other crimes. Mandatory minimum laws require
automatic prison terms for those convicted of certain federal
and state crimes. These inflexible, often extremely lengthy,
“one-size-fits-all” sentencing laws prevent judges from
tailoring punishment to the individual and the seriousness of
the offense, barring them from considering factors such as the
individual’s role in the offense or the likelihood he or she will
commit a subsequent crime.

Under federal law, most mandatory minimum sentences

125

apply to drug crimes'” and are based on the weight of the

drug(s) involved; these sentences start at five years for certain
drug possession offenses and increase to life without parole.'*
Three federal drug offenses can result in LWOP, even if

the offenses are relatively minor. For example, a federal

conviction for possessing 50 grams of methamphetamine
carries a mandatory life-without-parole sentence if the
defendant has previously been convicted of two other felony
drug offenses, which can be as minor as selling personal

amounts of marijuana.'”

In addition, in 1984, Congress created the U.S. Sentencing
Commission, which established federal Sentencing Guidelines
that apply in all federal cases and were intended to reduce
sentencing disparities. The guidelines, however, set harsh
mandatory sentences that lengthened prison times for a
range of crimes and eliminated judicial discretion to craft
individualized sentences. Though the mandatory nature

of the guidelines was found unconstitutional by the U.S.
Supreme Court in United States v. Booker in 2005, federal
judges must continue to use them to guide their sentencing
decisions.'?® Moreover, as explained in more detail in Section
VII(C) of this report, Booker is not retroactive, which means
that there are thousands of federal offenders sentenced
before 2005 still serving mandatory prison sentences handed
out under the mandatory guidelines—even in cases where
the sentencing judge objected to the mandatory sentence
required at the time. In addition, Booker did not change any
mandatory minimum sentencing laws.

Many states have enacted similar laws that set long
mandatory sentences for many nonviolent offenses,
particularly those involving drugs.'® A handful of states have
even instituted mandatory LWOP sentences for certain drug
offenses. In Alabama, a conviction for selling more than 56
grams of heroin results in a mandatory LWOP sentence.'*
Similarly, a person convicted of selling two ounces of cocaine
in Mississippi must receive LWOP.”*! To put these sentences in
perspective, the average time served for murder in the United

States is 14 years.'*?

While laws such as these were enacted in part out of concern
about drug abuse and drug-related crime, the penalties

they prescribe have not succeeded in curbing drug use, or
addiction rates, which have essentially remained flat for

40 years."” The laws have, however, contributed to mass
incarceration in the United States. Harsh drug laws are
responsible for a significant portion of our enormous prison
population; over the past 15 years, in the wake of policy
changes that resulted in a proliferation of extreme sentences
for drug crimes, between 19 and 23 percent of state prisoners
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were incarcerated for drug offenses.'* Those figures are even
more striking in the federal system; during the same time
period, between 55 and 60 percent of federal prisoners were

incarcerated for drug offenses.'*

Federal judges have long been outspoken in their opposition
to mandatory sentencing laws that rob them of discretion

to respond to the individual facts and circumstances of a
case. Judge Andre M. Davis of the Fourth Circuit Court of
Appeals wrote that after his 17 years as a federal judge he

has concluded that “Federal mandatory minimums...have
inappropriately shifted sentencing authority to prosecutors
through their charging decisions, impeding judges from
considering mitigating factors that would help impose fair
and just sentences. They essentially strip away the discretion
that judges traditionally employ in sentencing drug offenders,
particularly low-level offenders.”*® Judge Davis later testified
at a U.S. Sentencing Commission hearing, “I say with
certainty that mandatory minimums are unfair and unjust.
These laws, created by an overzealous Congress decades
ago...hinder judges from handing out fair and individualized
sentences, while prosecutors are given unwarranted power to
dictate sentences through charging decisions.”**

Judge Mark W. Bennett, a federal judge who has sentenced
more than 3,000 defendants in four district courts and
reviewed sentences for the Courts of Appeals for the

Eighth and Ninth Circuits, has sentenced more than 1,000
nonviolent drug offenders to federal prison, the majority of

34 American Civil Liberties Union

whom are small-time drug addicts he describes as “the low-
hanging fruit of the drug war.”"*® He says he can count the
number of drug kingpins he has sentenced on one hand, and
he has criticized “the insanity of mandatory minimums.”'*

Judge Bennett wrote,

If lengthy mandatory minimum sentences for
nonviolent drug addicts actually worked, one
might be able to rationalize them. But there is
no evidence that they do. I have seen how they
leave hundreds of thousands of young children
parentless and thousands of aging, infirm, and
dying parents childless. They destroy families
and mightily fuel the cycle of poverty and
addiction...[F]or all the times I've asked jurors
after a drug conviction what they think a fair
sentence would be, never has one given a figure
even close to the mandatory minimum. It is

always far lower.'*?

In recent years, opposition to mandatory minimum sentences
has spread beyond the small circles of judges and advocates
who have long opposed them. In 2005, four former attorneys
general, a former FBI director, and dozens of former federal
prosecutors, judges, and Justice Department officials filed

an amicus brief in the U.S. Supreme Court opposing the use
of mandatory minimums in a case involving a marijuana
defendant facing a 55-year sentence. Outspoken conservative
commentators Pat Robertson, Pat Nolan, Grover Norquist,

C (I say with certainty that mandatory
minimums are unfair and unjust. These
laws, created by an overzealous Congress
decades ago, hinder judges from handing
out fair and individualized sentences,
while prosecutors are given unwarranted
power to dictate sentences through
charging decisions.”

— Judge Andre M. Davis, Fourth Circuit Court of Appeals



and former NRA president David Keene have made powerful
statements against their use, arguing that they are highly
ineffective and expensive and that they undermine the
separation of powers."*! In March 2013, Senators Patrick
Leahy, a Democrat, and Rand Paul, a Republican, introduced
the Justice Safety Valve Act of 2013, which would expand

the number of people in federal court eligible for sentences
below the mandatory minimums. In August 2013, Attorney
General Eric Holder announced modifications to the Justice
Department’s charging policies so that certain people accused
of low-level nonviolent drug crimes would no longer be
charged with offenses that impose mandatory minimum
sentences.'* While the practical effect of this policy change
remains to be seen, it reflects the growing consensus across
the political spectrum that mandatory minimums should be
phased out.

THREE-STRIKES AND OTHER
HABITUAL OFFENDER LAWS

In the early 1990s, a few highly publicized murders, such as
those of two young California girls named Kimber Reynolds
and Polly Klaas, drew intense public attention. These murders
invoked the specter of a dangerous spike in violent crime,
particularly by those who had been convicted of previous
crimes.'®® There was a widely held belief that people with
criminal histories could not be reformed or corrected and,

if released from prison, that they would continue to commit

serious, violent crimes following their release.'*

With public outcry about the problem of violent crime
mounting, legislatures across the country responded by
enacting habitual offender and “three-strikes-and-you're-out”
laws.!*> These laws were sold to the public as a way to stop
irredeemable criminals from committing future crimes by
requiring very long sentences, often life in prison, upon
conviction of a second or third felony offense. Washington
passed the first such law—the prototype for California’s
Three Strikes law—in 1993, and dozens of other states

passed similar laws throughout the 1990s.'

What the public was not told, and what many people still
do not realize, is that the convictions triggering extreme
sentences under these laws need not always be serious, violent

CCThree-strikes-and-you're-
out” laws were sold to the
public as a way to stop
irredeemable criminals from
committing future crimes.
What the public was not
told, and what many people
still do not realize, is that the
convictions triggering extreme
sentences under these laws
need not always be serious,
violent crimes.

crimes. For example, in Nevada, a person facing a fourth
felony conviction of any kind—nonviolent or otherwise—
may be sentenced to die in prison.'*® In all of the cases the
ACLU documented for this report in which an individual

was sentenced to LWOP under a state habitual offender

law, the offense that triggered the habitual offender law was
nonviolent. In some of these cases, all of the individual’s prior
convictions were nonviolent as well, while some predicate
convictions were for crimes committed as a juvenile and/or
were decades old.

Furthermore, the gap between the sentence a defendant
would receive without the application of the habitual
offender law and the actual sentence is often enormous. For
example, a Texas man received a 50-year sentence under
the state’s habitual offender law in 2010 for possession of
3.7 grams of cocaine, a crime that carries a sentence of two
to 10 years when charged without the habitual offender
enhancement.'®

The three-strikes movement has had a dramatic effect on
sentencing throughout the country, and it has contributed
substantially to the rise of the incarceration rate.” Today,
all 50 states, the federal government, and the District of
Columbia have some form of habitual offender or three-
strikes law. These laws are often extremely severe. Many
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permit LWOP for specified crimes, while 30 states and the
federal government have habitual offender laws that mandate
LWOP for certain crimes; in seven of these 30 states, LWOP is
mandatory even if every offense is nonviolent." In addition,
in many states prosecutors have discretion whether to charge
a defendant under a habitual offender law. In such cases, a
prosecutor—not a judge—determines that the person in
question deserves to die behind bars, despite the fact that,
historically, the U.S. criminal justice system has entrusted
judges to impose just and proportional sentences.

The application of these laws is all the more troubling given
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the range of offenses that are charged as felonies in the first
place. For example, defendants in California have been
sentenced to 25 years to life in prison under the state’s Three
Strikes law for the following nonviolent felony crimes: taking
small change from a parked car, stealing a pair of socks,
shoplifting nine children’s videotapes to give as Christmas
gifts, stealing a jack from the back of a tow truck, forging

a check for $146, shoplifting a pair of work gloves from a
department store, stealing a $100 leaf blower, snatching a slice
of pizza, attempting to steal a car radio, shoplifting three golf
clubs, shoplifting meat from a grocery store, theft of chocolate
chip cookies from a restaurant, attempting to break into a
soup kitchen for food, and possession of less than $10 worth
of cocaine. In November 2012, California voters passed the
Proposition 36 ballot initiative to reform California’s Three
Strikes law, thus preventing life sentences for defendants
whose third strikes are not serious crimes, as defined in

state law. Until the law was reformed, more than half of the
prisoners sentenced under the law were serving sentences for
nonviolent crimes. According to the advocacy group Families
to Amend California’s Three Strikes, approximately 4,431
third-strikers have received sentences of at least 25 years to
life for nonviolent offenses in California; unfortunately, many

remain behind bars awaiting resentencing and release.'>*

CHANGES TO PAROLE LAWS
AND OTHER LIMITATIONS ON
RELEASE

At the same time that states and the federal government were
passing laws to dramatically increase sentences, there was
also a significant push to guarantee that prisoners served a
significant portion of their sentences before receiving parole
or being granted “good time” credits. The federal system
abolished parole in 1984, and a number of states followed
suit." By the end of 2000, 16 states had completely abolished
discretionary parole, 28 states and the District of Columbia
required a prisoner to serve 85 percent of his or her sentence
before becoming eligible for parole, and four states abolished
parole only for people convicted of certain violent crimes.'**
During this period, many states also rolled back earned
compliance provisions, known as “good time” credits, that
enable prisoners to earn the possibility of parole through



good behavior or completing education and treatment
programs while incarcerated.'?

These so-called “truth-in-sentencing” laws have intuitive
appeal: they enhance transparency in the sentencing process
and assure crime victims and the public that a defendant will
not walk out of prison long before the “true” sentence has
been completed. In addition, abolishing parole can have a
positive effect on a jurisdiction’s incarceration rate, so long
as prison terms are rational. Prison growth over the last four
decades was the most restrained in states that both abolished
parole release and placed reasonable limitations on sentence

length through the adoption of sentencing guidelines.'*®

However, severely cutting back on or abolishing parole—
which automatically converts a life sentence into an LWOP
sentence—while leaving extraordinarily long prison terms
intact, can fuel excessive sentences and contribute to mass
incarceration, with no obvious benefit to public safety.
Predictably, in jurisdictions that have abolished parole while
retaining life sentences for people convicted of nonviolent
offenses—primarily the federal system, Louisiana, and
Oklahoma—the incidence of LWOP sentences for nonviolent
offenses has skyrocketed.

These and other changes in sentencing policy have affected
the length of prisoners’ confinement in prison across the
board. The average time served for all major categories of
crime has increased in the vast majority of states over the
last two decades.”®” According to research by the Pew Center

FIGURE 11
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on the States, people released from prison in 2009 spent, on
average, 36 percent more time in custody than those released
in 1990."% Some of the state-specific statistics are even more
striking: between 1990 and 2009, the average time served
increased dramatically in Florida (166 percent increase

in amount of time served), Virginia (91 percent), North
Carolina (86 percent), Oklahoma (83 percent), Michigan (79

percent), and Georgia (75 percent).”

One result of America’s ever-increasing prison terms is that
many thousands of people are now serving particularly
extreme sentences, including life without the possibility of
parole, for nonviolent offenses.
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vil. Case Studies: 110 Offenders

Sentenced to Die in Prison for

Nonviolent Crimes

his section provides portraits of 110 people sentenced
T to die in prison for nonviolent crimes. These are

the stories of scores of prisoners who have been
warehoused and forgotten, locked up for the rest of their
lives for nonviolent drug and property crimes. Their cases are
representative of thousands of others serving excessive and

disproportionate sentences until their deaths in prison.

In the cases documented by the ACLU, the prisoners serving
LWOP were generally first-time offenders and low-level,
nonviolent repeat offenders. These nonviolent lifers include
drug couriers; drug addicts who sold small amounts of
drugs in order to support their addictions; petty thieves;
and girlfriends or wives who got caught up in mass arrests
of drug conspiracy members and, because they knew little
about their partners’ or ex-partners’ drug activities, were
unable to provide information in exchange for more lenient

CCWhen they sentenced
my child, they sentenced
me too. 'm in Angola
too—my heart is there.”

—Eisibe Sneed, mother of Rufus
(see page 139); leaving Louisiana State

Penitentiary in Angola, after visiting her son
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sentences. Some did distribute large quantities of drugs, but
they have been incarcerated for as many as three decades and
have demonstrated both remorse and rehabilitation. Some
of the prisoners sentenced to LWOP under three-strikes and
other state habitual offender laws had previously committed
violent crimes; however, in all of the cases documented by
the ACLU, the LIWOP-triggering offense was nonviolent.
Others were sentenced to LIWOP for crimes they committed
as teenagers, in some cases for their minor roles in drug
conspiracies starting when they were as young as 15. Several
are Vietnam War veterans who were introduced to drugs
during their military service and battled addiction after
leaving the military. Others are serving LWOP for selling

or importing marijuana, and a number of federal prisoners
serving LWOP would already have been eligible for release if
the crack/powder sentencing disparity were eliminated. Some
are elderly, while others are terminally ill.




In the overwhelming majority of the cases we documented, the
sentencing judge was required to sentence the defendant to die
in prison due to laws requiring mandatory minimum periods
of imprisonment, habitual offender laws, statutory penalty
enhancements, or other sentencing rules that mandated LWOP.
In case after case reviewed by the ACLU, the sentencing judge
said on the record that he or she opposed the mandatory LWOP
sentence as too severe but had no discretion in the matter.

TABLE 12
Jurisdictions that permit LWOP for certain nonviolent
offenses

1 Federal Government
2 Alabama

3 Arizona

L Arkansas

5 Delaware

6 Florida

7 Georgia

8 Ilinois

9 Indiana

10 lowa

11 Kentucky

12 Louisiana

13 Michigan

14 Mississippi

15 Missouri

16 Nevada

17 North Dakota
18 Oklahoma

19 South Carolina

20 South Dakota
21 Virginia

22 Wisconsin
23 Wyoming

Under current law, 22 states and the federal government
permit LWOP sentences for certain nonviolent crimes. Based
on data obtained by the ACLU, we know that prisoners

are currently serving LWOP for nonviolent offenses in the
federal system, Alabama, Florida, Georgia, Illinois, Louisiana,
Mississippi, Missouri, Oklahoma, and South Carolina.

FIRST-TIME NONVIOLENT
OFFENDERS

The federal government and seven states—Alabama, Arizona,
Florida, Mississippi, Missouri, Nevada, and North Dakota—
currently permit or mandate LWOP for first-time nonviolent
drug offenses. The federal government also permits LWOP

for first-time nonviolent property offenses. Nearly all of

the cases we documented of first-time nonviolent offenders
serving LWOP were sentenced in the federal system. Although
most jurisdictions did not provide data on the numbers

of prisoners serving LWOP for their first offenses, the
Departments of Corrections of Louisiana and Mississippi
reported that 26 and 18 first-time offenders are serving life
without parole for nonviolent offenses in their respective
states.'® The ACLU also documented the case of one first-
time offender sentenced to LWOP in Florida.'®! While the
Bureau of Prisons did not provide data on first-time offenders
serving LWOP for nonviolent crimes, 18.4 percent (more
than 1 in 6) of the federal prisoners surveyed by the ACLU are
first-time offenders.

TABLE 13

Jurisdictions that currently permit LWOP for
first-time nonviolent offenses

Federal government
Alabama

Arizona

Florida

Mississippi

Missouri

Nevada

North Dakota
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V. s
'
Clarence Aaron with his nieces. Their
mother, Aaron’s sister, died suddenly
in 2005. Aaron says he is close to his
nieces and calls them every week.
Before he was imprisoned, Aaron
tried to serve as a male role model
and father figure to his older niece,
as her father did not take an active

role in her life. Aaron’s nieces visit
him in prison whenever they can.
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FEDERAL SYSTEM

Clarence Aaron, a college student
with no criminal record, was
sentenced to three life-without-parole
sentences at age 23 for playing a
minor role in two planned large drug
deals—one of which did not take
place—in which he was not the buyer,
seller, or supplier of the drugs.

A linebacker at Southern University in Baton Rouge, Louisiana, Aaron worked as

a longshoreman during his summer breaks and was active in community service

at home in Mobile, Alabama, as a Mason.'®* According to the trial court, Aaron
introduced a college classmate whose brother was a drug supplier to a cocaine
dealer he knew in high school, for which he was paid $1,500; arranged for the
transportation of nine kilograms of cocaine; and was present for the sale of those
nine kilograms of cocaine and the conversion of one kilogram to crack.'®® Aaron
was also found to have travelled from Mobile to Houston with $250,000 to purchase

cocaine for a planned 15-kilogram drug purchase that did not happen.'®*

Aaron refused to testify against his co-conspirators and said that he knew little
about the deal because of his minor role, but his co-defendants testified against him
in exchange for reduced sentences. He was convicted at trial of conspiracy to possess
with intent to distribute more than 23 kilograms of powder and crack cocaine,
possessing nine kilograms of cocaine with intent to distribute, and attempting to

possess 15 kilograms of cocaine with intent to distribute.'®®

Aaron was sentenced to life without the possibility of parole for these nonviolent
drug offenses. They were his first offenses, which he committed when he was only

23 and in his final semester of college. He received a longer sentence than his more
culpable co-conspirators, all but one of whom have been released from prison (the
last one is scheduled to be released in 2014). Conceding her son’s serious error in
judgment, his mother, Linda Aaron-McNeil, said, “At the time, neither Clarence

nor I had any idea of how harsh a penalty he would receive for this error. When the
judge announced the sentence of three life terms, my heart shattered into a thousand

pieces. Since this nightmare began, I merely exist. The pain never subsides.”'*

The judge who sentenced Aaron, U.S. District Court Judge Charles Butler Jr., later
wrote in response to a motion for resentencing filed by Aaron’s attorneys, “Looking
through the prism of hindsight, and considering the many factors argued by the
defendant that were not present at the time of his initial sentencing, one can argue



that a less harsh sentence might have been more equitable; however, this Court is
powerless to act in a pardon capacity.”'*’

Aaron has repeatedly sought clemency, apparently his only chance to be released
from prison. The U.S. Attorney’s Office that prosecuted him and the federal judge
who sentenced him supported his second petition for commutation, which was filed
in 2007; the prosecutor’s office recommended his LWOP sentence be commuted

to 25 years, which would have meant release in 2014, and the judge supported
commutation to time served.'®® The clemency petition was rejected in 2008.
According to an investigation of Aaron’s case by ProPublica, in his recommendation
to former President George W. Bush that he reject Aaron’s request for commutation,
Pardon Attorney Ronald Rodgers failed to disclose that the prosecutor and judge
supported commutation.'® Aaron submitted a third petition for commutation in
April 2010, which is still pending.'”°

Now 43, Aaron has spent almost 20 years in prison. He has completed a two-year
religious studies correspondence course through Emory University and has taken
every computer skills course offered by the Bureau of Prisons. He has also taken
courses in microeconomics, Spanish, photography, and behavioral development.'”!
He served the first 12 years of his sentence in maximum security prisons in Florida
and Georgia, and he was transferred in 2007 to a lower-security federal penitentiary
in Talladega, Alabama, because of his record of good conduct. He has held coveted
factory jobs in the institutions where he has been imprisoned and has managed to
save a relatively substantial sum from his prison wages. He has stayed in regular
touch with his mother, sisters, other family members, and friends from high school
and college. His commutation petition has strong support in his family’s close-knit
Mobile community. Dozens of letters have been submitted to the president urging
his release from pastors, business leaders, and educators, all of whom know him and
his family personally. He has been offered several jobs upon his release.

FEDERAL SYSTEM

Sharanda Purlette Jones, a mother
with no prior criminal record, Is
serving life without parole for a crack
cocaine conspiracy based almost
entirely on the testimony of co-
conspirators.

Jones’s own mother raised her family of five on a limited income in the small, rural
town of Terrell, Texas. When Jones was only three years old, her mother was injured
in a car accident that left her paralyzed from the neck down.'”> Due to her mother’s
severe health condition, from a young age Jones cared and provided for her siblings

The federal
prosecutor’s office
that prosecuted
Aaron and the
federal judge who
sentenced him
supported clemency
in his case, Aaron’s
only chance to

be released from
prison. The

judge supported
commutation to
time served, but
Aaron’s petition was
rejected in 2008.

Sharanda Jones (right] and her
daughter, Clenesha Garland. Now 22,
Clenesha was nine years old when
her mother was incarcerated.
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There was no
physical evidence
presented at trial
that connected her
to drug trafficking
with her five co-
conspirators—no
producible amount
of drugs, video
surveillance, or
any other physical
evidence.
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and paraplegic mother.'” Jones says she grew up in poverty and continued to face
financial difficulties as she tried to support herself and her family. She worked as a
licensed cosmetologist and later opened a restaurant with a friend.

Jones was arrested as part of a drug task force operation in Terrell, a majority

white town (55 percent white, 32 percent Black) of approximately 13,500 people
located 40 miles east of Dallas. A couple in Terrell was arrested on drug charges and
became confidential informants, which triggered a larger investigation in the small
town. All 105 people arrested as part of the conspiracy were Black. At the time of
the operation, actor Chuck Norris was reportedly a volunteer police officer for the
Kaufman County Sheriff’s Department and participated in some of the arrests.

The couple that was first to be arrested was friendly with Jones. While acting

as government informants after their arrests, they asked Jones during a taped
telephone call if she knew where they could buy drugs. According to evidence
presented at trial, Jones in turn responded that she might know someone she could
introduce them to so that they could buy drugs.

Jones was indicted and voluntarily surrendered to police in April 1999; at the time,
she was 32 years old and raising her eight-year-old daughter. She had never been
arrested before. She was eventually indicted on seven counts of drug distribution.
In August 1999, she was acquitted on six counts of crack cocaine possession and
found guilty of one count of conspiracy to distribute crack cocaine.'”* There was no
physical evidence presented at trial that connected her to drug trafficking with her
five co-conspirators—no producible amount of drugs, video surveillance, or any
other physical evidence. Other than the taped phone call, the allegations were based
entirely on the testimony of co-conspirators.

Prosecutors claimed that Jones drove to Houston on several occasions to meet

a supplier (one of the testifying co-conspirators), from whom she bought 30
kilograms of cocaine powder, which was never found by police, over time; she then
drove to Dallas and sold it to two buyers, also testifying co-conspirators, who would
turn the powder into crack and sell it. Each of these co-conspirators testified against
Jones in exchange for reduced sentences, pleaded guilty, and is now out of prison.
Notably, Jones’s supplier was sentenced to 19 years and released from prison in
2008. The trial court concluded that Jones had sold cocaine to the two buyers, who
converted the powder cocaine into crack before selling it to others.'”> The court also

found that some of the crack was sold out of Jones’s mother’s home.!”®

Jones’s sister, mother, brother, and stepfather were also arrested. Her paraplegic
mother, Genice Stribling, went to trial and was sentenced to 15 years in prison for
selling crack out of her own home.'”” Genice was incarcerated in the same facility
as her daughter until her death in prison in late December 2012, one year before
she was to be released. Jones’s brother, who had a prior record, received an 18-year
sentence and is still incarcerated. The charges against her stepfather were dismissed.



Even though Jones had no criminal record, she was sentenced to mandatory

life without parole in November 1999. To arrive at Jones’s base offense level for
sentencing purposes, the judge took the 30 kilograms of powder cocaine alleged by
the co-conspirators and multiplied it by an arbitrary ratio to hold her accountable
for a large quantity of crack cocaine because the conspiracy’s end product was
crack.'"” The judge then enhanced Jones’s offense level based on her managerial
role; possession of a firearm (Jones was licensed to carry a firearm in Texas); and
obstruction of justice for testifying in her own defense (the judge found that the
jury, by virtue of its guilty verdict, had found implicitly that her testimony under
oath was false).'” Jones says of her sentencing, “It was devastating and shocking to
me, my body was silent and numb—I couldn’t respond I was so shocked.”'®

Jones has exhausted all of her appeals and has a petition for commutation pending.
According to her attorney, if she had been convicted of the same amount of powder
cocaine instead of crack cocaine, her mandatory minimum sentence would have
been 30 years.'® However, she is not eligible for a sentence reduction based on
sentencing reforms that have reduced the disparity in federal sentencing between
crack and powder cocaine.'®? Jones says of her sentence, “I will expire in the federal

system. It is really a slow death.”'®

Jones has been incarcerated for more than 14 years. She is 45, and her daughter,
Clenesha Garland, is 22. Even though Clenesha was only nine when her mother
went to prison, the two remain very close and Clenesha calls the eight years she
spent living with her mother “a definite gift from God.”'** She visits her mother
at least once a month and corresponds with her weekly. Jones says she carefully
apportions her allotted 300 monthly minutes for non-legal calls to speak with her

daughter for 10 minutes each day.'®

Jones said of her daughter, “My sister brings her to visit, and every time she comes
it’s hard. I see her like once a month. And to see her grow from a little bitty baby
to almost a grown woman, it’s just like, God. My dream is to just show up at her
school. I mean, I know they gave me life, but I can’t imagine not being at her
graduation...I just can’t imagine me not being there.”'® She told the ACLU of her
daughter, “She didn’t even want to graduate because I couldn’t be there to watch
her walk across the stage. I told her to do it anyway and imagine I'm there in the
audience...I told her pick your spot, look at that seat, and say that’s me sitting
there.”%

“I miss my mother dearly. Even as a young adult it is very difficult for me to fight
back my emotions during visits and phone calls with my mother,” Clenesha says.
“Being without my mother for over 14 years of my life has been extremely difficult.
But the thought that she is set to spend the rest of her life in prison as a first-time
nonviolent offender is absolutely devastating.... All I pray for every day is the

blessing of being able to spend my life with my mother outside of prison walls.”'®

While in prison, Jones has taken numerous courses related to personal development

Even though Jones
had no criminal
record, she was
sentenced to
mandatory life
without parole.
She says of her
sentencing, “It was
devastating and
shocking to me,
my body was
silent and numb—
I couldn’t respond
[ was so shocked.”
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Danielle Metz and her two children,
Gleneisha Metz and Carl Bernard,
who were four and seven when she
was first imprisoned. They now are
23 and 27.
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and self-improvement. She says, “When I first came to prison I told myself, ‘You can
be bitter or you can be better.”'®* Accordingly, she has taken dozens of educational
and vocational training courses such as data entry, typing, math, grammar, banking,
filing, and office technician training. She has completed courses on building self-
esteem, health, and parenting. She also took a six-month cosmetologist instructors’
program in order to help other inmates with an interest in cosmetology, and she
has helped train numerous inmates who subsequently obtained their cosmetology
licenses. She also actively participated in the SHARE Program, a program for at-risk
teenage girls aimed at deterring them from a life of crime.'” She recently completed
an 18-month faith-based program through which she has completed community
service, participated in activities to help bring reconciliation to the community, and
established re-entry goals and action steps, even though her sentence means she will
not have a chance to prove that she can reach her re-entry goals.""

In her more than 14 years of incarceration, Jones has maintained a spotless
disciplinary record with the exception of a single disciplinary violation dated more
than 10 years ago when one of her visitors was involved in a verbal altercation

with a corrections officer regarding coins that were lost in a vending machine.

In addition, Jones has maintained continuous employment throughout her
incarceration; she previously worked in food service and laundry, and for the past
ten years she has provided hair care for inmates in the maximum security and
hospital units. If she is released, Jones says she wants to work with children and
adults and use her struggles and the lessons she has learned about the consequences
of drugs and crime to deter others.

FEDERAL SYSTEM

Danielle Metz is a mother of two
serving three life sentences plus
20 years for her involvement in
her husband’s cocaine distribution
enterprise, her first offense.

The youngest of nine children raised in New Orleans, Metz became pregnant

at 17 by a man who was murdered when their son Carl was six months old. She
subsequently became involved with a drug dealer named Glenn when she was

18. She recalls that Glenn, then 30, promised to care for her and her baby. She

says that she knew he was involved in drug distribution and that she was not
initially involved in his activities. They married after they had a daughter together,
Gleneisha.

Metz says her husband was very controlling and forbid her from getting a job or
leaving their home for more than an hour at a time. According to Metz, he became
physically and mentally abusive after they married and made her feel subservient



because he paid the bills. She cut hair inside their home, but she reports she had

no other job skills or independent source of income. According to Metz, after one
abusive episode, to address her husband’s accusation that she did not contribute

to the budget, she promised her husband that she would help out in any way he
wished. She recalls that he later asked her to ride with her aunt Angela, a petty drug
dealer who had become involved in Glenn’s drug activities, to transport money

to Houston. Metz says she accompanied her aunt twice and brought cocaine back
to New Orleans on one of these occasions. According to Metz, she also collected
money from Western Union, also at Glenn’s request.

Metz reports she never had a bank account in her name or a Social Security number
and was dependent on her husband. In 1990, they moved to Las Vegas, separating
her from her family. According to Metz, Glenn struck her, causing her nose to gush
with blood, while they were visiting her sister in Los Angeles. While returning to Las
Vegas, Metz planned her escape. She says that when Glenn left for the casino, she
left a note in the closet and took the kids to a hotel, where they stayed the night. The
next day, before boarding a flight to New Orleans, where her family still lived, Metz
says she called Glenn to tell him where she had left the car and that she was leaving
him. Two months later, she was arrested and indicted for participating in a drug
conspiracy with her estranged husband.

Metz was arrested in New Orleans at 25 and charged with conspiring with eight
co-defendants, some of whom she says she had never met, in her husband’s cocaine
distribution enterprise. According to Metz, her attorney had never tried a criminal
case and visited her only once, the day before her trial. Prosecutors argued that Metz
was a “prime force, and not just a passive presence” in her husband’s organization’s
acquisition and distribution of large quantities of cocaine, and the appellate court
concluded that she directly oversaw the drug trafficking activities of three of her
co-conspirators.'?? Although no drugs were seized from any of the co-defendants

or produced at trial, on the basis of the co-conspirators’ testimony, the trial court

concluded that the operation distributed 1,000 kilograms of cocaine.’

Metz was convicted of participating in a continuing criminal enterprise organized
and managed by her husband, possession of cocaine with intent to distribute, and
money laundering."* She recalls that her jury was comprised of 11 middle-aged
white jurors and one Black juror. She was not personally linked to any violence

or weapons, but at trial the jury heard testimony about firearms seized from

some of her co-conspirators and the murder and other violent acts committed by
co-conspirators in connection with a fourth charge, conspiracy to possess cocaine
with intent to distribute, that was later vacated in her case.'®> Metz, then 26, was
sentenced to three LWOP sentences plus 20 years in 1993. It was her first conviction.

Metz was convicted largely on the basis of testimony from her aunt Angela, who
had earlier been arrested for an unrelated drug charge and testified against Metz
and her husband as part of a plea deal. Metz says that she had no useful information
she could trade, the only way to win a sentence reduction under federal mandatory

CCWhen I was
arrested, [federal
prosecutors|

told me that they
didn’t want me
for anything; that
they wanted my
husband and if |
would tell them
everything that
they needed to
know that I would
be set free, and if |
couldn’t, I would
never see my kids
again,” she says. “I
replied by saying
that [ couldn’t tell
them what I did
not know.”
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Santa and always
repeat the same
Christmas wish:

to have his
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sentencing. She believes she was indicted solely to testify against her husband.
“When I was arrested, these people told me that they didn’t want me for anything;
that they wanted my husband and if I would tell them everything that they needed
to know that I would be set free, and if T couldn’t, I would never see my kids again,”
she says. “I replied by saying that I couldn’t tell them what I did not know.”'*

Metz, 46, has served more than 20 years in prison. Her daughter and son were ages
four and seven when she was incarcerated. They are now 23 and 27. For the first
few years of Metz’s incarceration, her young daughter, Gleneisha, was told that her
mother was in the hospital. Her son, Carl, first visited her in jail a year after her
arrest. “When I first saw my mother,” Carl recalls, “T was crying, but I wasn’t hurt. I
never really felt like that, so I was confused. Tears are coming out my eyes and I'm
happy? My mother explained it to me—You’re crying ’cause you're happy.”"”’

Carl first learned the details of his mother’s sentence when he was 12. “I didn’t
even think it was real at the time,” he said. “I thought she was kidding. I remember

saying, ‘You can’t do triple life. You only have one.”'*®

He says that on visiting
weekends, Sundays “hurt more than fire—knowing I had to leave at a certain time,
and she’s not coming with me.”** He recalls Christmas visits during which he would
line up to sit on the lap of the prison Santa and always repeat the same Christmas

wish: to have his mother home.

“The hardest part of all is the separation from my children,” Metz said. “We need
each other terribly. How do you tell your child, ‘Mama will never be coming home’?
My heart aches to know that all the love I pour out to them may not be enough to
convince them that I haven’t left them so far away out of not caring for them.”?*
She told the ACLU, “To be away from my kids, to miss them growing up, to have

to parent them over the phone and in the visitation room, to miss my daughter’s
wedding, took a piece of me that can’t be replaced.”” She adds, “It’s a tragedy
shared by women, children, families and communities across this country...leaving
the kids to think they don’t have a hope in the world.”**

Metz remains very close with her mother, children, and siblings, who describe

her as the “glue” of their family.”® Her sister, Adrian Bernard, raised her daughter,
Gleneisha, and moved from Louisiana to California 10 years ago in order to be
closer to Metz, whom they visit twice a month.?* For the past 20 years, Metz’s
77-year-old mother, Barbara Bernard, has traveled from New Orleans to Dublin,
California, to visit her daughter twice a year on her birthday and Christmas.*
Barbara says, “[M]y only desire is to see my baby, Danielle, free and home to share a
laugh or two with me and her children before the Lord call[s] me home to Glory.”2%



FEDERAL SYSTEM

Michael Fitzgerald Wilson, a father
of three and former business owner,
was sentenced two decades ago to
LWOP as a first-time nonviolent drug
offender.

Wilson and his brother owned a car dealership in Dallas, Texas. Wilson and seven
others, including his brother and girlfriend, were arrested and charged with
participating in a crack cocaine conspiracy. Following a jury trial, Wilson was
convicted of conspiracy to possess with intent to distribute and distribution of more
than 50 grams of crack cocaine, three counts of use of a telephone to facilitate a
drug trafficking crime, and three counts of aiding and abetting money laundering.
At his trial, several of his co-conspirators testified against him in exchange for
reduced sentences. To determine the amount of drugs involved in Wilson’s case,
the judge multiplied numbers noted in a ledger found in a co-conspirator’s
apartment by the number of weeks prosecutors claimed the conspiracy had run.
Using this calculation, the judge determined that Wilson and his co-conspirators
were responsible for 54 kilograms of crack, though only one kilogram of crack was
actually recovered near a co-conspirator’s home and no drugs were recovered in
Wilson’s home or business.

In Wilson’s 1994 sentencing, the judge said that because he sentenced Wilson’s
co-conspirator to life, he had to sentence Wilson to the same. In 2001, former
President Bill Clinton commuted the sentence of the co-conspirator, who was the
only white defendant involved in the case. According to Wilson’s attorney, if Wilson
had been convicted of the same amount of powder cocaine instead of crack cocaine,
his mandatory sentencing range would have been approximately 20 to 24 years.?””
However, he is not eligible for a sentence reduction based on sentencing reforms
that have reduced the disparity in federal sentencing between crack and powder
cocaine.”® Wilson says he was shocked by his sentence, explaining, “Because I had
never been to prison before...you never think you're about to get life.... They give

us life without parole, you're like, that can’t be possible, but it really is.”2%

Now 48, Wilson has served 20 years in prison. His three sons, who were ages

three, four, and six when he was incarcerated, are all now in their mid-20s. He
corresponds with his mother, Dorothy Wilson, and sons regularly and says he has
a very close relationship with his mother. His mother and sons are seldom able to
visit him because he is imprisoned in California and they live in Texas. Since his
incarceration, he has taken several classes related to self-improvement. He has also
completed several leatherwork courses in which he learned hand-stitching, design,
and traditional construction techniques.

Michael Wilson and his three sons
in 1996, two years after he was
sentenced to life without parole.
Wilson’s sons are all in their 20s
today.

If Wilson had been
convicted of the
same amount of
powder cocaine
instead of crack
cocaine, his
sentence would
have been 20 to 24
years. However, he
is not eligible for a
sentence reduction
based on reforms
that have reduced
the disparity in
federal sentencing
between crack and
powder cocaine.
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Imposing a sentence
of around 25 years.
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Wilson suffered a stroke in November 2011 and required hospitalization for several
days. The stroke left him with extreme difficulty reading and writing, severely
impaired speech, and vision problems.*® His condition has improved very little since
his stroke. He was not provided with speech therapy until nine months after his
stroke, when it was too late to recover speech ability. He is imprisoned at Victorville
United States Penitentiary in California, a high-security facility at which he reports
he has been unable to obtain adequate medical care for his medical condition.

FEDERAL SYSTEM

Jesse Webster was sentenced to life
without parole in 1995 for his first
conviction, which involved an aborted
drug deal.

As a teenager living on the South Side of Chicago, Webster began working for tips
at a neighborhood carwash to earn bus fare and lunch money for school. Although
at first he worked after school and on weekends, eventually he began working full
time to help his mother pay bills and buy food for the family. According to Webster,
when a customer offered him a job as a driver, he accepted the job, even though he
knew the customer was a drug dealer, because his family needed the money. He quit
school in the ninth grade and became more involved in the drug trade.

In August 1994, Webster helped set up a deal to purchase 25 kilograms of cocaine
from an individual who had recently been arrested on drug charges and was
cooperating with the DEA as an informant. That drug deal was abandoned, the
DEA made no arrests, and no drugs were ever seized. However, months later, upon
hearing that he was wanted for questioning by the authorities in connection with
the aborted deal, Webster voluntarily turned himself in. In September 1995, he was
indicted, along with two other individuals.

Webster says he wanted to cooperate with the government, but the government
would not accept a guilty plea unless he agreed to serve as a confidential informant
against a local gang. According to Webster, he was not affiliated with the gang and
worried that he would put his family’s safety at risk if he agreed to testify against
gang members. He went to trial, and the jury acquitted him of the main count of
possession with intent to distribute but convicted him of attempt and conspiracy to
possess cocaine with intent to distribute and filing false tax returns.?"' Based entirely
on the testimony of Webster’s co-defendants who agreed to testify against Webster
in return for significantly reduced sentences, the trial court found that Webster and
five others participated in a conspiracy to distribute 200 to 300 kilograms of cocaine
from 1992 to 1994.2'2 It was Webster’s first conviction.

At sentencing, the federal judge stated that he regarded the policy decision
underlying the mandatory sentence as “essentially incorrect” and the mandatory



sentence as “too high,” but he added that he had no choice under the then-
mandatory sentencing guidelines.”* Judge James B. Zagel further stated that if

not bound by the mandatory sentencing guidelines, he would consider imposing

a sentence of around 25 years with an expectation of 85 percent of the sentence

to be served.?' The judge searched the sentencing guidelines independently for
grounds to impose a lower sentence but could not find any that applied in Webster’s
case.”® As a result, because of the large quantity of cocaine involved—a quantity
established based on the testimony of Webster’s co-defendants since no cocaine

was ever seized—and because his sentence was enhanced for the leadership role his
co-defendants attributed to him, Webster received the mandatory sentence of life in
prison.”® His co-defendants received sentences of less than five years in exchange for
cooperating with the government and testifying against him.

“The world just got snatched out of me. I was 27 years old, had never been to prison
before,” Webster recalls. “T was just numb because you don’t really know [what a

life sentence means]. When you’re 27, you still have a little hope. You can’t even
understand. Then my daughter started getting older. My only child was three when
I left. As your child gets older and you're missing out on her life, things start to get
more real.”?!” He says he has since come to understand the reality of his sentence,
explaining, “You never get to go back to society...They are saying that 'm not ever
fit to re-enter society. You wonder if this is the end of it for you, which prison you’ll

”218

die in, if T'll just pass here.

Webster has now served 18 years in prison. In that time, he has counseled other
inmates and worked as a Captain’s orderly. In 2011, his request to transfer from

a high-security to a medium-security institution was granted, and he moved to a
federal prison in Greenville, Illinois. Since his transfer, he has earned his GED and
completed classes in typing, creative card-making, financial management, mental
math, effective communications, and lifestyle interventions. In addition to pursuing
his own educational development, he tutors other inmates working to earn their
GEDs and assists prisoners with developing skills to successfully reenter society
upon release.

Webster is in close contact with his family and intends to help support them if
released. His daughter, who was five when he went to prison, is now 22. She attends
Kennedy King College, where she is studying criminal justice, and recently gave
birth to Webster’s first grandchild. Webster’s mother is in poor health, and his
stepfather recently succumbed to cancer. Webster wishes to return home to help
care for his ailing mother and to be a father and grandfather. If released, he intends
to help his mother and work with ex-offenders to help them get the skills needed to
become productive members of society.

Webster recently filed a petition for commutation of his sentence. Webster’s petition
is supported by Judge James B. Zagel, who sentenced him to life in prison, as well

as by both of the former Assistant United States Attorneys who prosecuted him. In
a letter to President Obama supporting commutation of Webster’s sentence, Judge
Zagel stated that he was unable to give Webster the sentence he believed the crime

CCI was just numb
because you don't
really know [what
a life sentence
means|. When
you're 27, you

still have a little
hope. You can’t
even understand.
[Now, after 18
years in prison],
you wonder which
prison you'll die in.”
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Robert Booker Sr. holding a copy
of “Push,” the novel he wrote and
published while in prison.
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actually merited because at the time, “cocaine was incorrectly perceived to inflict
social damage so grave that it should be punished in the severest way.”*"* Judge Zagel
wrote that Webster’s sentence was “an anomaly at the time,” because “[r]ape, armed
robbery, [and] ruinous financial crime were rarely punished with life sentences” and
“[i]n many jurisdictions, even murder was not deemed to warrant mandating life in
prison.”*® Writing that he “doubt(s] that after a decade or two in prison [Webster]
will represent a danger to society,” Judge Zagel concluded that after “20 or so years

in prison,” Webster will have had “enough punishment for his crimes.”*!

“If both my judge and prosecutors, who know my case better than anyone else,
believe that I am fit to return to society, and that my sentence was excessive, then
how can it be justice for me to serve a life sentence?,” Webster says. “I am not

the person that I was 18 years ago. I deserve to be punished for my crime...but
surely not condemned to serve the rest of my natural life in prison. Give me an
opportunity to prove myself.”??

FEDERAL SYSTEM

A first-time offender with no criminal
record, Robert E. Booker Sr. was
sentenced to LWOP nearly two
decades ago for operating a crack
house, despite the sentencing judge’s
stated belief that he should serve
only 20 years in prison.

Booker was sentenced to LWOP for conspiracy to possess with intent to distribute
crack cocaine; operating a crack distribution house in South Bend, Indiana; and
possession with intent to distribute crack cocaine when he was 27 years old.?”® The
trial judge initially sentenced him to 20 years, declining to enhance his sentence on
an allegation that he used a gun during the commission of these crimes—a charge
of which he was acquitted at trial.?* The prosecutor appealed, and on remand,
Booker’s sentence was increased to 30 years.””> When the prosecutor appealed yet
again, the case went before a different judge for resentencing and, due to the judge’s
decision to add points to Booker’s offense level for sentencing purposes (for using a
gun despite the acquittal on the weapons charge), Booker’s sentence was enhanced
to life without parole.??® His co-defendant, who unlike Booker had a criminal
record, was ultimately sentenced to only 10 years in prison.

Judge Terence T. Evans of the 7th Circuit Court of Appeals strongly dissented from
the decision to send the case for re-sentencing—the decision that ultimately led

to Booker’s LIWOP sentence, which was mandatory under the federal sentencing
guidelines. Judge Evans wrote:



The unfairness of a life sentence without parole for Mr. Booker...is the
more important issue; it will be a grossly unjust result compared to the
term imposed on his co-entrepreneur, Mr. Pollard.... First, there’s the
initial decision to charge Booker in federal court, where the penalties
are steep, instead of the courts of Indiana. Second, Booker is [B]lack
and deals in crack, which carries penalties 100 times greater under

the guidelines than would be the case if he sold powder cocaine, the
choice of folks who live in tony suburbs. The law, of course, says this

is perfectly cricket, but that doesn’t make it fair. Lastly, Pollard, who as
we noted in our prior opinion is almost a career offender, was every
bit the drug dealer Booker (who has no criminal record) was; yet,
comparatively, he was handled with kid gloves. The prosecutor, who
has enormous (critics suggest too much) power under the guidelines,
gave Pollard all sorts of consideration which resulted, upon remand, in
a sentence of 10 years and 1 month. On the other hand, the prosecutor
wants to lock up Booker and throw the key away...forever. Even bad
apples should be treated with some semblance of fairness.””

Now 47, Booker has been incarcerated for 19 years. “I was sentenced to death, not
life, if you ask me,” he says. “You're just waiting until that day you die.”**® Since he
has been imprisoned, he has lost his mother and father, whom he described to the
ACLU as “the center of my world.”** His four children have grown up while he has
been behind bars; two are now in college and a third is headed to college, while his
eldest has become a father himself.* Booker has never met his grandchildren.?

While in prison, Booker has taken more than 50 courses, earned his GED, and
written 52 books, including a published novel.?*? He is currently a facilitator for
the Alternative Violence Preparation program, through which he teaches inmates
“how to transform their negative energy into a positive change.”** His petition for
commutation of his sentence was denied on February 28, 2013.

FEDERAL SYSTEM

Teresa Griffin was 26 when she

was sentenced to spend the rest

of her life in prison for conspiracy

to possess and distribute cocaine
for her role in a drug distribution
operation masterminded by her
drug-dealing boyfriend, the father of
two of her children. She had no prior
criminal record.

CCThe unfairness
of a life sentence
without parole

for Mr. Booker

will be a grossly
unjust result. [T]he
prosecutor wants
to lock up Booker
and throw the key
away forever. Even
bad apples should
be treated with
some semblance of
fairness.”

—Judge Terence T. Evans

Teresa Griffin
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says her boyfriend
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“I had kids and I
was just scared.

[ didn’t want
anybody hurting
my family.”
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Griffin was working for the U.S. Food and Drug Administration and enrolled at
Orlando College in Florida when she says her Colombian boyfriend forced her to
quit her job, withdraw from college, and follow him to Texas. At the time, she was
21 years old and pregnant with her first child by him at the time. She says that her
boyfriend was extremely jealous and controlling, and that he forbid her to continue
her studies or work. She describes her decision to follow her boyfriend to Houston,
Texas, as a disaster. According to Griffin, he would take her car and disappear for
days or weeks at a time, and he sporadically contributed only $100 to $200 at a time
to the rent for the apartment she had leased in her name.

Griffin says that while she was still pregnant, she told him she was leaving him,
but he hit her and threatened to kill her and take her two children from a previous
relationship to Colombia if she left him.?** After the birth of their child, she recalls
he continued to disappear for weeks at a time. She and her three young children
survived on public assistance, and she started a data entry training program. She
says she purchased a car for her boyfriend in her name so that she could keep a car
to go to school and take the baby to the doctor.

One day, after the birth of their child, Griffin says her boyfriend called her to come
to Oklahoma and pick up a television for him. She made the trip and brought the
television back to Houston. A week later, he showed up in Houston and told her to
rent an apartment in Oklahoma for him. According to Griffin, soon thereafter her
boyfriend had her transporting drugs for him.

Griffin says her boyfriend repeatedly used her as a mule to transport drugs. She
would take a bus from Houston to Oklahoma City, carrying packages of cocaine
while her boyfriend flew to meet her there; after making the delivery, she would
return home to her children the same day, and he would remain in Oklahoma to
distribute the cocaine.?** She says he would pay her $1,000 for each trip; on one such
trip, she found him in bed with another woman.?** According to Griffin, in Houston
she frequently drove her boyfriend around after he lost his license, driving him to
and from drug sales. She also used her credit card to pay for places for her boyfriend
and his friends to stay.

Griffin recalls she began to fear for her and her children’s lives. She says that she
became scared to sleep in her home because dealers close to her boyfriend, their
girlfriends, and their children were being killed.”” After dropping her children off
at school, she would drive around Houston to make sure no one was following her
before she returned home. She says she finally told her boyfriend she was leaving
him and returning to Florida, but he threatened to take her children to Colombia.
She says she stayed in Houston because of his threats to her children. Her boyfriend
then started having her fly or drive to him to pick up cash proceeds from his drug
distribution activities.”*

In October 1991, Griffin was arrested after police officers apprehended her and a
companion at the Oklahoma City airport with $38,500 of her boyfriend’s cash.?*



She was seven months pregnant with her second child by her boyfriend. Upon
questioning by police, who did not read her Miranda rights, she provided the
officers with a detailed description of her drug-related activities and led them to her
car, where approximately one-half pound of cocaine was found.?* She had never
been arrested before.

According to Griffin, a federal prosecutor threatened that she would never see her
children again if she did not testify against her boyfriend.*' She says he was afraid
to testify against him, explaining, “I had kids and I was just scared. I didn’t want
anybody hurting my family.”*** She says that her boyfriend threatened her from
prison, threatening to send his cousin to her mother’s house to take her children to
Colombia. She also says that she did not know the majority of her boyfriend’s co-
conspirators, as her role in his operation was fairly limited and he conducted much
of his drug-dealing out of town. Unwilling to testify against her boyfriend and
unable to provide substantial assistance in the prosecution of his co-conspirators,
Griffin opted to go to trial.

The trial court concluded that Griffin and her boyfriend managed a cocaine
distribution ring, obtaining large amounts of cocaine in Houston and transporting
the powder cocaine to Oklahoma City, where it was converted into crack for sale
by resellers.”*’ The court found Griffin’s boyfriend had masterminded the entire
operation.”** According to an FBI special agent, it was one of the largest cocaine
distribution conspiracies in Oklahoma history.?*> According to prosecutors, Griffin
was responsible for getting “mules” to transport the cocaine from Houston to
Oklahoma City, as well as heading the organization when her boyfriend was out

of town.?#¢

Though prosecutors referred to her boyfriend of about five years as
her common-law husband and argued she ought to have had knowledge of all his

activities, she says he had other girlfriends and they lived together sporadically.

Griffin was convicted of conspiracy to possess cocaine with intent to distribute,
unlawful travel in interstate commerce with intent to carry on unlawful activity,
and two counts of distribution of one kilogram of cocaine.?*” The judge held her
responsible for the conspiracy’s distribution of 34 kilograms of crack cocaine, while
her boyfriend was held responsible for conspiring to distribute nearly 48 kilograms
of crack; both claimed their activities were limited to powder cocaine.

On account of the quantity and type of drugs involved, and because the judge found
Griffin to have held a leadership role in the conspiracy, she was sentenced to LWOP
on the conspiracy charge, as well as two concurrent 280-month sentences and a

60-month sentence.?*®

The co-conspirators who testified against Griffin and her
boyfriend in exchange for reduced sentences received sentences of five to 10 years,
according to Griffin. She recalls that her father cried throughout her sentencing.
Griffin says she was so distraught at her own sentencing that she did not fully
understand what had happened until she was given an antipsychotic, anti-anxiety

medication the next morning. She says, “Being sentenced to life without parole

C(Being sentenced
to life without
parole was like
witnessing my own
death. [ know I did
something wrong,
but not enough to
take away my life.”
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was like witnessing my own death. It’s an ache I can’t explain: feeling lonely and

numb.”?¥

Griffin, now 47, has served 22 years in prison and says she feels immense remorse
for her actions. “I would give anything to turn back the hands of time. Just to

be able to make different decisions,””" she says. “I know I did something wrong,
but not enough to take away my life.”**! She says that she feels constant sorrow,

depression, and pain over her sentence.

While incarcerated, Griffin has earned a business certificate from Tallahassee
Community College and works at the prison recreation center. She reports she
remains close to her mother and four children, and she mourns her father’s death
since she was incarcerated. According to Griffin, most devastating to her is that

her children, who were ages seven months, four, six, and eight when she was
incarcerated, have grown up without her and were raised instead by her aunt and
mother. Griffin says one of her daughters was sexually abused in her aunt’s home,
after which Griffin’s mother raised her daughters. Her son began acting out after
her incarceration and has not visited her since he was 16 because he says he cannot
handle visiting her in prison. Her youngest daughter, who was just an infant when
she began her sentence, is now 21 and has a severe disability. “I have been cut off
from my family by seeing my children grow through visitation,” Griffin told the
ACLU.*? “Tt is devastating. ’Cause I was always there with them every day...It’s hurt
me because I missed out on a lot of their lives and I can’t make that up.”**

FEDERAL SYSTEM

Thomas Bryant Jr., a former police
officer and first-time nonviolent
offender, was sentenced to LWOP
when he was 32 as the result of a
reverse sting operation by the FBI to
root out drug-related corruption in
the police force.

The oldest of eight siblings raised in a devoutly Christian family, Bryant served
seven years in the Army before he was honorably discharged and joined the police
force in Savannah, Georgia.”* A married father of five, he says he struggled to
support his children on his policeman’s salary. In order to support his family
and pay child support for three children from previous relationships, he took on
additional jobs as a security guard at grocery stores, dollar stores, and nightclubs.?*

He recalls working so many hours a week that he would fall asleep on the graveyard

shift.



In November 1995, when Bryant had been with the police force for five years, he was

approached by an old acquaintance from elementary school whom he had not seen
in 20 years.”® Bryant says that the acquaintance, a former felon who had become a
confidential informant, offered him a job working security at a new nightclub and
told Bryant he would pay him well to provide security while he transported powder
cocaine from one location to another.” According to Bryant, other officers on the
force were already being paid to provide such security. He says he agreed to escort
couriers transporting cocaine into and out of Savannah, and provide security for
the cocaine while it remained in Savannah, on the condition that he never had to
see or touch the drugs or transport or store them himself.>

Bryant’s role was to drive behind a car containing one to two kilos of cocaine and,
if police stopped the car containing the drugs, to jump out of his vehicle and wave
them off with his badge. Over a one-year period, FBI officers had Bryant provide
protection services for 13 shipments of cocaine, paying him a total of $19,900

for his escort services.® Bryant never saw the cocaine he was paid to protect and
assumes the sting operation either used fake cocaine or empty vehicles. Regarding
his involvement in the crime, Bryant told the ACLU:

In my mind, I saw an easy opportunity to charge the informant one,
two, four thousand dollars for escort and all along 'm thinking—if this
guy is gonna pay me good money to follow behind him in a separate
vehicle for his protection, and I don’t have to ever see the drugs nor put
it in my car, then I'm gonna take this easy money and if another police
pulls him over, I will keep going like I don’t know him! But all along
the joke was on me!*®

The confidential informant also asked Bryant to recruit additional officers. Bryant
says that when he named several white officers he knew from the police academy

as prospective recruits, the informant told him they wanted only Black cops for the
operation.”' Bryant eventually recruited four other Black officers, including his
brother, to engage in these activities.”* Also at the confidential informant’s request,
Bryant procured and sold eight firearms to him in return for $1,700, as well as eight
grams of cocaine he obtained on the job.** At times, Bryant and the other officers

were in possession of firearms while providing security for the cocaine.?*

Bryant was arrested with 11 other police officers, all of whom were Black. He was
convicted of conspiracy to aid and abet the distribution of cocaine, attempting to
aid and abet the distribution of cocaine, distribution of cocaine, selling a stolen
firearm, providing a firearm to a convicted felon, and carrying a firearm during

a drug trafficking crime.?* In a federal presentence report, a probation officer
calculated the amount of drugs for which Bryant was responsible based on the
money received for each escort, determining he was responsible for 24.35 kilograms
of cocaine hydrochloride.?*® During trial, an FBI agent testified that the confidential
informant was paid nearly $63,000 for his role in the operation and may also have

received a bonus.?”

C(CIt feels like
you're a walking
dead. You're just
going to die and
never see society
again. In fact, if
wasn't spiritually
strong, it’s enough
to cause you to
consider suicide. It
is too demoralizing;
it seems like
something

meant to kill you
mentally.”
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Alice Marie Johnson with her living
children and grandchildren.
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Although Bryant had no criminal record, he was sentenced to life without the
possibility of parole. He says of his sentence, “It feels like you’re like a walking
dead. They try to give you the impression that you're just going to die and never
see society again. In fact, if I wasn’t spiritually strong, it’s enough to cause you to
consider suicide.”*® He admits that the hopelessness of his sentence has led him to
contemplate suicide. “It is too demoralizing; it seems like something meant to kill
you mentally,” he says.?®

When he first arrived in prison, and whenever he was transferred to a new prison,
Bryant says he was placed in solitary confinement for his protection because of
his past work in law enforcement.””® The guards’ fears were well-founded: Bryant
reports that once, while being transferred to a new facility, he was assaulted by an
inmate who learned he was a former police officer.””!

Bryant is now 48 and says he has served 16 years in prison without being reported
for a single disciplinary infraction.?”* His five children, who were between the ages
of two and 13 when he was incarcerated, are now 18 to 29. In prison, he says he

has become “a Christian leader, mentor, counselor, minister of music, musician,
psalmist, and songwriter,”and has obtained an associate’s degree in theology.””* He
spends his time writing books, one of which he has published, titled “A Thug Cop’s
Redemption.”?* He works 20 to 30 hours a week sweeping the prison grounds, for
which he is paid $10 a month. If he were to be released from prison, he would work
with at-risk youth and continue publishing books.?”

Bryant says he fully accepts responsibility for his actions and believes he has long
been rehabilitated. He told the ACLU, “I’ve gotten older and I was the type of
person that if I was sentenced to five years, I would have learned my lesson and
wasn’t planning on ever coming back to prison! For me, it didn’t have to take a life
sentence...] just need one last chance to get out and make right by my family and
community for the wrong choices I made.”*

FEDERAL SYSTEM

Alice Marie Johnson is a first-time
nonviolent offender and mother

of five serving LWOP for drug
conspiracy and money laundering.

One of nine children, Johnson was born and raised in Olive Branch, Mississippi, by
a family of leaders in their African-American community. Johnson married and had
her first child, Tretessa, when she was only 15. Though she recalls the school board
tried to force her to drop out of high school, she refused to do so and graduated
with honors two years later before going on to complete some college. She says

she had always worked since she was 11. She held numerous professional jobs and



worked for the FedEx Corporation for 10 years, including seven in management.
She went on to have four more children, later divorcing their father in 1989.

A single mother trying to raise five children with no help from her ex-husband,
Johnson says she struggled financially. When she lost her job of 10 years in
December 1990 due to her gambling addiction, she recalls her life began to spiral
out of control. In 1991, she filed for bankruptcy and her house was foreclosed on;
she says she did not know how she would be able to pay her bills. After months

of unemployment, she found a job as a factory worker at a Kellogg’s factory in
Memphis, but she says her wages were insufficient to support her family. She began
to associate with people involved in drug dealing and says she became involved in
their drug conspiracy out of desperation. Her youngest son, Cory, then died in a
scooter accident at age 12 in 1992.

Johnson was arrested in 1993 and accused of participating with 15 othersin a

drug trafficking and money-laundering operation that transported cocaine from
Houston and distributed it in Memphis from 1991 until September 1994.%” She was
linked to her co-conspirators primarily through numerous unrecorded telephone
calls made to and from her phone, and also through the testimony of 10 of her
co-conspirators who testified against her and others to avoid prosecution or receive
reduced sentences.?’® At trial, she and one of her co-defendants were found to have
received numerous deliveries of cocaine from Houston, directed the distribution

of large quantities of cocaine in Memphis, and controlled the shipment of drug
proceeds back to Houston.?””

Johnson says that she never personally made drug deals or sold drugs. She admits
that she relayed messages and allowed others involved in the drug conspiracy to use
her telephone. According to Johnson, when conspirators came to town, they called
her, and she contacted her co-defendant to inform him what telephone number to
use to reach them. She says she would give him coded messages such as, “Everything
is straight.” Occasionally, she says she temporarily held money for her co-defendant.
At the time of her arrest, she had recently purchased a commercial cleaning
company franchise; she had also purchased a house, for which she structured a
$26,000 down payment by purchasing three separate money orders for less than
$10,000 each.

Johnson was convicted of conspiracy to possess with intent to distribute cocaine,
attempted possession of cocaine with intent to distribute and deliver, money
laundering, conspiracy to commit money laundering, and structuring a monetary
transaction.”® It was her first conviction. She was sentenced to a mandatory sentence
of LWOP plus 25 years in 1997. The cooperating co-defendants who testified against
her received sentences ranging from probation without prison time to 10 years.

Johnson’s incarceration has been extremely difficult for her family. Her son spiraled
downward without his mother and is now incarcerated himself. She says, “When

I was snatched away from my son, two years later he dropped out of school. He

just went crazy. There was no guidance. He started living with friends in the

CCIt’s like a
waking death, it’s
like the person is
alive but they’re
not. They’re not
there; you can
talk to them, but
they’re not there.
There’s never a
point of closure,
ever. Never. It
never ends.”

—Tretessa Johnson, on her
mother’s sentence
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C(CIt feels like I am
sitting on death
row. Unless things
change, I will never
go home alive.”
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neighborhood; he said, ‘T just want to be in the last place that my momma left””*!
To help pay her mother’s legal bills, her eldest daughter, Tretessa, took on a second
job, extra student loans, and an extra car loan.

Johnson is 58 and has served 16 years of her life-without-parole sentence. She says
of her sentence, “It feels like I am sitting on death row. Unless things change, I will
never go home alive.”* According to Johnson, a close family member recently told
her, “Visiting you in prison is like going to a grave site. We can go to the place where
your body is located, but we can never take you back home again.”**

Tretessa says of her mother’s sentence, “There is no light at the end of the tunnel. It’s
like a waking death, it’s like the person is alive but they’re not. They’re not there; you
can talk to them, but they’re not there. There’s never a point of closure, ever. Never.
It never ends. It never stops. And this is life for you. It’s heartbreaking for me.”?** She
adds, “You can’t get closure, because it’s not like someone died. I feel bad saying this,
but it would have been easier if she had died.”*

Tretessa says of her maternal grandmother, who has Alzheimer’s, “She went

through a really, really hard time. She would call me upset and crying quite a bit.
My grandmother was so deeply upset about my mom’s incarceration, and it’s like
her mind shut down. I wonder if her mind just wanted to forget. She doesn’t even
remember who my mom is now. It’s like a protective thing. It’s ironic she was in so
much pain and she got this forgetting disease. She cried more than my mother did,
and my mother was the one in jail”**

Johnson says that she takes full responsibility for her actions, explaining, “I now
know that 'm just as guilty as if I had sold drugs myself... I live daily with the

pain and regret of my choices.”?” She says she has particularly struggled with being
unable to care for her sick mother and being physically separated from her children,
though she speaks with them regularly. Johnson’s close-knit family—comprised of
four children, four grandchildren, six siblings, and a host of nieces, nephews, and

cousins—remains supportive and eager to have her home.

Johnson reports she has maintained a clean disciplinary record throughout her
imprisonment. She became a hospice volunteer to help sick and dying prisoners,
helped coordinate the prison’s Special Olympics event for inmates with disabilities,
tutored other prisoners to help them obtain their GEDs, and served as a mentor
with the prison’s Choosing Healthy Alternatives and New Growth Experiences
program. She has taken numerous educational and vocational training programs,
including clerical and computer skills courses, Spanish language classes, and
self-help programs. She has held jobs with the prison’s business office, hospital,
chapel, and food service administration. She has written and directed many plays,
including a 100-person play about Jesus Christ that has been performed annually
for the past decade, and directs her prison’s Protestant praise dance ministry. While
incarcerated, she has also been ordained by proxy as a minister. She says, “Even
though I have had no out-date, I have still worked toward bettering myself and
preparing for a future outside of prison.”*



Roberto Ortiz is serving LWOP for his
first offense, a nonviolent drug crime
committed in the state of Florida.

Ortiz says his arrest resulted from a sting operation during which an acquaintance,
Orlando Adams, agreed to sell heroin to a confidential informant.?® Through a series
of tape-recorded conversations between Adams and the confidential informant,
police officers in Hillsborough County, Florida, had learned of an impending drug
deal and pulled over Adams’s vehicle in October 2001. According to Ortiz, when the
car was pulled over, he and Jorge Mictil, who had been living with Ortiz at the time,
were riding in the backseat, while a woman named Eileen sat in the front passenger
seat next to Adams.”” Ortiz was in possession of a gun at the time.”' While searching
the car, officers found two bags of heroin on the rear floorboard, near Ortiz.*? Ortiz
claimed that the drugs were not his and had been thrown in the backseat by Eileen
when police stopped the car.?® Officers subsequently searched Ortiz’s residence and
discovered 67 grams of heroin and drug paraphernalia.”*

Ortiz was charged with trafficking between 14 and 28 grams of heroin, conspiracy
to traffic drugs, and trafficking between 286 grams and 30 kilograms of heroin.

Ortiz and Adams proceeded to trial; Mictil pleaded guilty and testified against them.

According to Ortiz, his attorney called only one witness during his trial.?® Through
cross-examination of the confidential informant, his attorney did demonstrate

that the informant had never met Ortiz, Ortiz was never heard on the taped
conversations discussing the drug deal, and he was not present when the heroin was
initially purchased.”®

In September 2002, when he was 31, Ortiz was convicted on all counts and sentenced
to mandatory LWOP for heroin trafficking under § 893.135 of the Florida Penal Code,
which requires a life-without-parole sentence for certain first-time drug offenses.*’
He received a mandatory minimum 30-year sentence for the other charges.?®

Ortiz, who was born and raised in Puerto Rico, had only a fourth-grade education
and barely spoke English at the time of his arrest.*®” He spoke through an
interpreter during his trial and says he was confused about many aspects of his
case. “I wasn’t informed, or, better said, I didn’t understand,” he recalls.’® Prior

to his incarceration, the father of four worked as a cabinet maker, truck driver,
and transport mechanic for a school bus company.**' He told the ACLU, “Before

I came to prison, my only intention was to be a good citizen and have a better life
progressively...All I've ever wanted to be, above all else, was to be a good father to

my children.”*"

Now 42, Ortiz has been incarcerated for more than a decade. He said that excessive
sentences like his “cause not only a distortion of one’s perception of the higher

Roberto Ortiz

CCWhen he told

me his story, |
could not believe
it. There [were]
inmates that were
in for rape or
killing someone
that were getting
out in 15 to 25
years. Something
1s wrong with this
picture.”

—A prison corrections officer
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Altonio O'Shea Douglas with his
mother, daughters, grandsons, and
nephew.
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governmental powers that be, but also tear down completely one’s life aspirations
of an onward successful life in all areas.”*” Once, Ortiz says, he served 30 days in
solitary confinement for greeting someone else’s family member during visitation.***

A corrections officer who worked at the prison where Ortiz is incarcerated told the
ACLU, “When he told me his story and that he was in prison for life, I could not
believe it. There [were] inmates that were in for rape or killing someone that were
getting out in 15 to 25 years. I had one inmate that was drunk and ran a stop light
hitting a van and killing six people, including children, and only got 30 years, and he
will be out in six years due to earning gain time. I kept thinking [that] something is
wrong with this picture.”?®

“It’s a very sad thing,” Ortiz said, “to be taken out of your family and be charged
with such a massive charge that I got.”** He says that it has been especially difficult
to be separated from his three sons and one daughter, who were only two, four, six,
and seven years old when he was incarcerated and “have a great need and desire

to see [their father] again in the free world.”** Ortiz says he also longs to see his
ailing mother, who lives in Puerto Rico and used to travel to Florida for a month
every other year to visit him in prison. Ortiz has not seen her in many years and
says he misses the days he spent in Puerto Rico helping with her community service
work.*”® He told the ACLU, “The only thing I ask God for is to give me the liberty to
be out of prison that I may have my mother in my arms again with what years she
has left.”** He says he hopes to be released from prison so that he can spend time
with his family and get back to work.’’® While in prison, he has taken a number of
wellness courses, and works from 4:00 a.m. to 1:00 p.m. at the prison laundromat.*"!

FEDERAL SYSTEM

Altonio O’'Shea Douglas, a
b1-year-old grandfather, has been
incarcerated for 20 years for his first
and only conviction.

One of 13 siblings, Douglas worked steadily from age 15 until he was laid off from
his job of several years at age 27. Unable to find another job to support his family, he
says he began dealing drugs to make ends meet. Less than three years later, Douglas
was accused with 23 others, including his father and uncles, of participating in

a large crack cocaine distribution operation that operated in Fort Worth for 18
months between 1991 and 1992.*"? Following a trial with 16 co-defendants, Douglas
was convicted of conspiracy to possess and distribute crack cocaine; possession

with intent to distribute and distribution of crack cocaine; and use and carrying a
firearm during and in relation to a drug trafficking crime.** The trial judge found
Douglas and his co-conspirators responsible for distributing 15 kilograms of crack

cocaine.’™



When he was 31, Douglas was sentenced to LWOP. Had he been convicted for an equal
amount of powder cocaine instead of crack cocaine, he could have received a sentence
of 15 to 20 years. At sentencing, Judge Terry R. Means told Douglas that he had
demonstrated he was a compassionate person and caring father and remarked, “[I]t’s
not easy to give a sentence that the law seems to require.”*"> Douglas says prosecutors
offered him a plea deal of only four years in prison if he testified against his co-
conspirators; he says he refused because he would not testify against his relatives and
others he had known his whole life.*'® Three of his uncles who were co-defendants in
his trial have since died in prison; all were in the 70s at the time of their death.’"’

“We’ve got murderers that get second chances, rapists that get second and third
chances, but here, Tony makes one mistake and his life is gone,” said Douglas’s
mother, Martha Waits.>'® Douglas explains, “I decided to sell drugs mainly because
of two reasons. First, I needed the money. Second, everyone else around me was
selling drugs and getting what they needed. I did not take the time to sit down,
and to really think it through. The seriousness of the decision I was making, the
consequences, the pain for me and my family... Not in my wildest dreams, did I
think I would be given a life sentence for my decision.” He adds, “When I made my
fatal decision, I had a wife and kids at the time...but now, look at me; no wife, all

my kids have grown up without a father.”*"

Douglas’s 11 children, the youngest of whom was three years old when his father
was incarcerated, are all in their 20s and 30s. He now has 23 grandchildren. He
laments that he was able to teach only one of his children how to drive: his eldest
daughter, who was a young teenager when he was incarcerated. “I watched my kids
grow up from in here. So much time, so many memories lost,” he says.”* He says
he has done everything he can to parent from within prison, regularly checking on
his children, sending them birthday cards, and making them annual presents such
as ceramic banks, clocks, and lamps. He remains in contact with all of his children,
who travel to see him every Father’s Day. “I thank God that my bond with them
hasn’t been broken,” he adds.**!

In the two decades Douglas has been incarcerated, he says he has focused on
acquiring skills and sharing them with other prisoners. Since completing a welding
training program, for the last five years he has taught other inmates the trade of
welding and fabricating metals. He was also selected by the prison to participate

in the Better Path program, through which he talks to troubled youth about

his experiences in prison and his past poor choices and advises them about the
opportunities they should seek to avoid repeating his mistakes.

If the crack/powder cocaine sentencing disparity were eliminated, Douglas would
be eligible for immediate release. He says, “It is very scary...to have to die in prison.
We all have to die one day, but you would like to die around your family. You die in
a place like this, you just die in a room by yourself. It’s terrifying to think that this

322

could possibly happen to you.
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CCWhen I look in
the mirror, I see
that I get older, but
at the same time,
time stops. I can’t
achieve anything
or help my family.”
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FEDERAL SYSTEM

Luis Lazaro Viera has been
Incarcerated for 24 years for his role

In a cocaine distribution operation in
Florida.

Viera was a passenger in a vehicle driven by another Latino man when they were
stopped by a Delaware state police officer in September 1987 for driving 62 miles
per hour, seven miles over the speed limit, on Interstate 95.*%

The officer searched the car and found two packages of cocaine hidden in the
backseat; Viera was arrested for possession with intent to distribute two kilos of
cocaine and released on bail. He says his attorney informed him that he would not
receive more than a seven-year sentence and advised him to plead guilty to the state
charges; instead, he was sentenced to 15 years after pleading guilty.

Two months after sentencing, based in part on the same drugs seized in the
Delaware state case, Viera was indicted with 10 others on federal drug conspiracy
charges. Although the district court ruled that the search of the car was
unconstitutional in Viera’s case, the appellate court overruled that decision and
allowed the drugs seized on the interstate to be used against Viera at trial.*** He was
convicted of conspiracy to distribute and possess with intent to distribute crack

and powder cocaine, largely due to the testimony of co-defendants who received
sentence reductions and unindicted co-conspirators who received immunity in
exchange for their assistance.’” At trial, Viera was found to have been a member of
a drug distribution operation that sold large quantities of crack and powder cocaine
out of Gainesville, Florida.’*® He was found to have supplied cocaine to several of
his co-conspirators. Because of the large drug quantities involved, and also because
he was an organizer of the conspiracy and carried two firearms, Viera was sentenced
to LWOP at age 30.*”” His only prior conviction was the related Delaware state

conviction.

Viera is now 54 and has served 24 years in prison. He says of his sentence, “When
I'look in the mirror, I see that I get older, but at the same time, time stops. I can’t
achieve anything or help my family.”**® He adds, “I lost my whole youth in prison,
but I live with the hope of walking out of prison one day.”**’ Viera remains close

to his 89-year-old Cuban-born mother and says that the worst aspect of his
imprisonment is not being able to help her. Prior to his incarceration, he worked
with his mother selling and delivering silk flowers and teaching floral arranging to
senior citizens. He dropped out of school in the ninth grade to work and help his
mother with living expenses. While imprisoned, he has earned his GED and held the
same prison job for more than 20 years.



FEDERAL SYSTEM

Rudy Martinez is serving a
mandatory LWOP sentence for his
first conviction, for his involvement in
a drug conspiracy from age 22 to 25.

Martinez, who is Mexican-American, was born and raised in Chicago. He says he
never knew his father and his mother suffered from depression and alcoholism.*
Martinez’s older, drug-dealing brother went to prison when he was 15. According to
Martinez, he followed in his brother’s footsteps and began selling marijuana joints
at age 12 and cocaine at age 14; he says he saw drug-dealing as a way out of his
childhood poverty after witnessing how hard his mother worked to earn $45 a week
at a laundromat.”' He was expelled from school after completing the ninth grade
and left home at age 16.%** Martinez explained that he takes full responsibility for his
actions and he does not want to use his upbringing “as a cop-out either, because it’s

a cheap cop-out.”**

Martinez was sentenced to a mandatory LWOP sentence for his involvement in a

St. Paul drug ring that operated out of a farmhouse in Pine County, Minnesota,

and in Chicago from 1988 to 1991. Six members of the drug ring were charged

with conspiracy to distribute cocaine. Cindy Pluff, the owner of the farmhouse and
alleged ringleader of the drug ring, testified against Martinez pursuant to a plea deal
under which she served less than three years in prison. Martinez claims Pluff gave
false testimony against him and has since admitted that she lied about the extent of
Martinez’s involvement in the conspiracy.**

According to Martinez, he met Pluff when he was 19 and working as assistant
manager of a Chicago nightclub owned by a man involved in distributing cocaine
on Chicago’s North Side. Pluff became a cocaine distributor in the Twin Cities, and
Martinez says his boss at the nightclub was one of her suppliers until his death, after
which Martinez assumed the role at age 22. According to prosecutors, Martinez and
others provided Pluff with cocaine that she then sold in Minnesota. After a raid on
the Minnesota farmhouse in February 1991, Martinez, then 25, turned himself in.
He admitted that he sold drugs and had an illegal business relationship with Pluff,
but he has consistently denied being the head of the organization and says he did
not know about the drug-dealing operation in Minnesota, but was simply one of
Pluff’s suppliers.>

Martinez was charged with conspiracy to distribute cocaine. According to
Martinez, the prosecutor offered him a plea deal of eight years if he cooperated

by identifying and testifying against his supplier, which he rejected. Three days
later, a superseding indictment was brought against Martinez, charging continuing
criminal enterprise and increasing the alleged amount of cocaine the drug ring had

Rudy Martinez with his son, Julian,
at the federal prison in Allenwood,
Pennsylvania, in 2004. Julian was
four years old when his father was
incarcerated.
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life without parole,
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departed from the
system.”
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distributed. Martinez says Pluff later wrote to him that federal authorities pressured
her to testify to increased amounts of cocaine and to say that Martinez was her

only source. In a letter on file with Martinez, Pluff wrote, “There was no way [the
amount of cocaine| was that much.... Besides, it wasn’t all you. There were other
people...[t]hey wanted us to focus on you.”**® Pluff also later wrote an affidavit
confirming that she had exaggerated the amount of cocaine sold by the drug
ring.*” Martinez was convicted of running a continuing criminal enterprise that
sold cocaine and conspiracy to distribute cocaine. He was sentenced to life without
parole, a mandatory sentence, on the continuing criminal enterprise charge.

At sentencing, Judge Milton I. Shadur told Martinez that he “simply does not have
discretion” in sentencing him to LWOP and was troubled by the federal sentencing
guidelines, which “evidence...more trust in prosecutors than in federal judges.”**
Judge Shadur added, “[F]airness has departed from the system. It is no longer the
operative standard for federal judges. And as a result in a way it is sort of an insult...
to the process to talk of fairness within the context of standards that to such a great

extent do not involve considerations of fairness.”**

Judge Shadur later reflected on Martinez’s case in an appearance on the “MacNeil/
Lehrer NewsHour,” “It seems to me...that it’s very difficult to say that, that someone
in that position is sufficiently hopeless in terms of redemption.”** In a letter to a
journalist investigating Martinez’s case, Judge Shadur wrote that the case is “a prime
example of the way in which the guidelines could operate in an inappropriately
disparate manner.”**! Judge Shadur noted that Pluff was “the principal offender in

a conspiracy in which the jury found Mr. Martinez to have been a participant,” and
added that Pluff’s significantly shorter sentence “made it particularly troubling that
Rudy Martinez, then in his middle twenties, should have a life sentence imposed

under the mandate of the guidelines.”**

Martinez has served 22 years in prison. All of his co-defendants have been out of
prison for more than a decade. A strict federal statute enacted since Martinez was
sentenced, the Antiterrorism and Effective Death Penalty Act of 1996, bars him
from appealing his case and taking advantage of a Supreme Court ruling that struck
down the mandatory nature of the sentencing guidelines used to incarcerate him for
the rest of his life.

Martinez says it has been particularly difficult to be separated from his two sons,
Edwin and Julian, who were ages three and four when he was incarcerated. When
asked about his sons he becomes too emotional to speak, so he wrote to the ACLU,
“No words could ever fully describe the pain within when you know that you will
never spend any type of quality time with your children, for the rest of their lives. I
wish that on no parent.”** Martinez says he talks with his sons and granddaughter
about once a week, but he is not able to see them as often as he would like, as he is

incarcerated about nine hours away from them.**

While in prison Martinez, has earned his GED and completed close to 200



programs, including a 500-hour drug treatment program, Alcoholics Anonymous,
parenting classes, a web design class, and other educational classes.**> Although he
had never read a book before he was incarcerated, he is now an avid reader. He has
been imprisoned in federal prisons in Kansas, Pennsylvania, Illinois, and Kentucky;,
where he is currently incarcerated.

FEDERAL SYSTEM

Elisa Castillo, a Texas grandmother
with no criminal record, says she never
saw or touched the drugs that sent her
to prison for the rest of her life.

Convicted of participating in a drug-smuggling conspiracy for her role in a
Houston-based bus company, Castillo was sentenced in May 2009 to LWOP for the
nonviolent crime.

Elisa Castillo, a grandmother, is
currently incarcerated at a Fort

) Worth, Texas, federal prison.
to pay the rent on her southwest Houston home, and she relied on her son to pay Photo credit: Cody Duty / Houston

her electric bill with his credit card.**® She worked as a bus station ticket-taker and Chronicle (2011)
recalls she dreamed of owning her own bus. According to Castillo, she acted on the

An immigrant from Mexico, Castillo dropped out of school when she was 14. She
says she was struggling to make ends meet; she had to pawn her jewelry in order

advice of her boyfriend, a bus driver, and became partners with a resident of Mexico
who wanted to set up a Houston-based bus company. The Mexican businessman
sent her money to purchase three tour buses that would travel between Mexico

and Houston; they were kept in her name. She says her Mexican contact sent her
money to cover bus company expenses but never paid her the monthly salary she
was promised. She maintains that she did not know she was being used as a pawn

in a cocaine trafficking operation between Mexico and Houston and that she was
unaware that the buses were outfitted with secret compartments in which cocaine
was stashed.*"

In part because she was unable to provide any valuable information to federal
agents that could lead to the arrest and prosecution of the leaders or other high-
level members of the drug conspiracy, Castillo received the harshest sentence of

the approximately 68 people convicted for their involvement in the scheme.**® Her
boyfriend, who had involved her in the conspiracy, was sentenced to only 25 years.
She was sentenced to LWOP under federal sentencing guidelines as a manager of the
conspiracy. Now 57, Castillo is known as “Grandma” at the federal prison in Fort
Worth, Texas, where she is incarcerated. When her toddler grandson visits her in
prison, he believes he is visiting her in the hospital.
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FEDERAL SYSTEM

George Martorano has served 30 years
In prison for managing a large drug
distribution enterprise. He believes

he is the longest-serving first-time
nonviolent offender sentenced to LWOP
In the federal system.

Martorano says he dropped out of school at age 15 and began selling marijuana

to friends. By 1980, he had joined smugglers flying marijuana from Jamaica to
Florida. According to prosecutors, the ring eventually also distributed cocaine,
heroin, methamphetamine, and Quaaludes. After a 15-month undercover FBI
operation involving informants and taped phone conversations and meetings,
Martorano was arrested in September 1982 at age 31. The government seized 3,000
pounds of marijuana, two kilograms of heroin, and 300,000 fake Quaaludes.**
Martorano was charged with 19 counts of managing a continuing criminal
enterprise, drug possession, and conspiring to distribute large quantities of cocaine,

methamphetamine, methaqualone, and marijuana.

According to Martorano, on the advice of his lawyer, he pleaded guilty to all of the
charges against him, assuming he would receive a 10-year sentence at the most.

He had no prior convictions—not even a traffic ticket. The federal Presentence
Investigation Report recommended that he be sentenced to 40 to 52 months in
prison, but the sentencing judge sentenced him to life. Because parole was abolished
in the federal system in 1987, Martorano is now serving life without parole.

Martorano, now 63, has served 30 years in prison. “When I came in, they called me
‘the kid,” he says. “Now they call me ‘pops.”*** He calls his imprisonment a “waking
nightmare.”®' Since he has been incarcerated, his wife died of cancer, his son was
killed in a motorcycle accident, and his father was murdered. He remains in close
contact with his elderly mother and daughter.

While in prison, Martorano has become a prolific writer. He has written more than
31 books, including several novels and a published autobiography about growing

up in an Italian-American community in Philadelphia, nine screenplays, poetry, and
numerous short stories about life in prison. He has bartered cookies for typing paper
and cigarettes for ballpoint pens to write his manuscripts. For decades, he has taught
inmates reading and creative writing, he counsels suicidal prisoners, and he reports
he has not been written up for a single disciplinary infraction in 30 years.’> He says,
“Im not the person I was. I worked hard to change. If they would give me a chance,
they would see that. As far as the streets are concerned, it’s over with.”**?



NONVIOLENT TEENAGE OFFENDERS

FEDERAL SYSTEM

Reynolds Wintersmith Jr. is a first-
time offender who was sentenced

to a mandatory LWOP sentence at
age 20 for his involvement in a crack
cocaine conspiracy starting when he
was 17 years old.

Wintersmith says he grew up surrounded by family members and family friends

Reynolds Wintersmith Jr.

who used drugs and cooked, packaged, and sold crack cocaine. According to
Wintersmith, both of his parents were drug addicts. After his mother, a heroin
addict, died of a drug overdose when he was 11 years old, he went to live with his
grandmother, who sold crack and operated a brothel out of her home. Prior to
moving in with his grandmother, Wintersmith recalls his lowest grade was a B. After
living with her for a year, he says his highest grade was a C, and he started receiving
mostly Ds.*** Although still a child himself, he frequently had to take care of his
three younger siblings. Social services agencies failed to investigate complaints of
child abuse and neglect. While living at his grandmother’s as a young teenager, he
says his aunts taught him how to cook crack. When he was 16, his grandmother
was imprisoned for selling drugs and he was left responsible for contributing to the
rent and electricity bills and supporting his younger siblings.>> He says he secured
a summer job at a local Red Lobster restaurant, but on only $4.25 an hour, and
without a car or reliable public transportation to get to work, he ultimately quit his
job at the restaurant and began selling crack cocaine on the street.*

In 1992, when Wintersmith was 17, he dropped out of high school.””” He became
involved with a drug ring in Rockford, Illinois, and began selling cocaine for

them. The drug ring sold crack and powder cocaine out of various drug houses in
Rockford and was highly organized, with several levels of management, including
runners, lookouts, and supervisors. The members of the operation owned guns and
carried them on a regular basis, but the case against them did not include charges
that the defendants committed any specific acts of violence. Wintersmith was
arrested shortly after his nineteenth birthday, a year after becoming involved in the
drug ring. He and 19 others were indicted in federal court for their participation in
the conspiracy. Wintersmith declined a plea offer of 10 years” imprisonment, and
says he was unaware he faced a mandatory life-without-parole sentence when he
chose to go to trial. Wintersmith was convicted of conspiracy to distribute and to
possess with the intent to distribute crack and powder cocaine, and possession of
crack cocaine. Although he was a street dealer, Wintersmith was convicted as part
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and was still a
teenager when he
was arrested, he
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mandatory life
without parole for a
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of the much larger drug conspiracy case, and he was held accountable for the entire
amount of cocaine sold by the conspiracy during his one-year involvement.***

Even though Wintersmith had no criminal record, was convicted of nonviolent
drug crimes he became involved in as a juvenile, and was still a teenager when he
was arrested, he was sentenced to a mandatory life-without-parole sentence in
1994.%* His sentence was the product of disparately harsh crack sentencing policies.
According to his clemency attorney, if he had sold the same—or almost triple—the
amount of cocaine, but entirely in its powder form, the federal sentencing
guidelines would have required just 30 years’ imprisonment. However, because he

distributed crack as well, the guidelines mandated a life sentence.*®

When sentencing Wintersmith, U.S. District Judge Philip Reinhard told him,
“Under the federal law I have no discretion in my sentencing. Usually a life sentence
is imposed in state courts when somebody has been killed or severely hurt, or you
got a recidivist, that is, a defendant who’s been convicted time and time again. This
is your first conviction...and here you face life imprisonment. I think it gives me
pause to think that that was the intention of Congress, to put somebody away for
the rest of their life.”*' Judge Reinhard added, “Even though...there ought to be
some latitude for the court to take that into consideration when you have a 17-year-
old who gets involved...there is not another alternative available.”*** Judge Reinhard
told Wintersmith that he could hope that “something will change in the law” and he
could be released at an earlier date as a result.’

Wintersmith is now 39 and has spent half his life in prison. During his nearly two
decades in prison, he has completed multiple educational and vocational programs.
He completed 4,100 hours of teaching apprenticeship and has become a U.S.
Department of Labor-certified teacher’s aide.®* He tutors other inmates, works as a
certified victim impact counselor, and serves as a companion for suicidal prisoners
as part of a federal inmate suicide prevention program. As a federal community
re-entry mentor, he counsels prisoners on how to be productive members of
society following their release from prison, an opportunity he does not share with
the prisoners whom he mentors.

Wintersmith’s appeals have been exhausted, and in March 2012 he filed a petition
for commutation of his sentence, which is pending. His daughter, Chonte’, wrote in
support of the commutation petition:

Even though my father has been away from me physically, he’s been
there for me mentally. My father and I have a really close relationship; I
can talk to him about anything. He always makes me smile even when
I’'m down...My father has served almost 20 years already; he didn’t get
a chance to see me grow up...Every girl deserves to have their father in
their life. Obama, please commute my father’s sentence...I miss him so

much and I just want him to have a second chance at life.*®



If Wintersmith’s clemency request is granted, he says he intends to continue
teaching and counseling. He is incarcerated in a federal prison in Greenville,
Illinois. He writes, “My past mistakes—though serious in nature—were done in
the ignorance of my youth. I grew up without a mother or father in what was
considered a drug-house. I was surrounded by drug use and drug deals. I had
nothing else to compare that life to. What I saw daily was what I believed.”** He
adds, “The person I have grown into was my way of apologizing to everyone I have

ever wronged.”**’

FEDERAL SYSTEM

Donald Allen was sentenced to serve
two life-without-parole sentences
when he was just 20 years old.

Allen grew up living for periods of time with his grandmother in Alabama; his
mother in Panama City, Florida; and his father in Albany, New York. He says he
became involved in selling drugs after witnessing his father selling drugs from time
to time. At age 14, he began selling marijuana to friends at a nightclub, and by
age 15 he started selling crack cocaine. At the time of his arrest, Allen worked at a
Kmart.

At age 19, Allen was arrested with two co-conspirators following a controlled drug
buy that took place in a truck. According to Allen, in December 1997, he and his
brother-in-law, Michael Montalvo, discussed selling crack cocaine that Montalvo
had brought to Panama City, Florida, from Atlanta.*® Allen says that while he was
present, Montalvo sold three-quarters of an ounce of crack cocaine to a four-time
convicted felon.” The buyer later testified that he had twice bought drugs from
Montalvo in the past in Allen’s presence, and that he had made arrangements

to buy additional crack from Montalvo later that night.””* The buyer’s brother

was incarcerated in federal prison at the time. Reportedly in an effort to obtain a
sentence reduction for his brother, the buyer contacted the police to inform them of
the impending drug deal and serve as a confidential informant.>”!

Later that night, Allen and Montalvo drove to the buyer’s house to complete the
drug deal. Allen says that he sat in the passenger seat, Montalvo drove, and a third
co-conspirator sat in the backseat.’””? According to Allen, after he met the buyer at
the door and explained he had to deal directly with Montalvo, the buyer entered
the truck and negotiated the price with Montalvo.””” Upon the buyer’s signal at the
conclusion of the deal, police entered the vehicle and found the crack cocaine, two
firearms, and cash. According to Allen, when police subsequently searched him and
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his house, they did not find any physical evidence.

Montalvo pleaded guilty to conspiracy to possess with intent to distribute crack
and cocaine and the use or carry of a firearm during the commission of a drug

Donald Allen with his sister, nieces,
and nephews.

Allen’s conviction
was based in part

on the testimony of
his brother-in-law
and a confidential
informant, both

of whom received
sentence reductions
in exchange for their
cooperation.

A Living Death: Case Studies 69



CCI came in when
[ was only 19 years
old and I have
almost spent the
same amount of
time in prison that
[ have lived free. |
have been locked
up my entire adult
life thus far.”

70 American Civil Liberties Union

trafficking offense; he agreed to cooperate with the government.*” Allen proceeded
to trial on the same charges.*”® His conviction was based in part on the testimony of
his brother-in-law and the confidential informant, both of whom received sentence
reductions in exchange for their cooperation.””” Although Allen maintains that he
had no involvement in the deal itself, the court found that his actions constituted
conspiracy and possession.

Allen complains that his court-appointed lawyer did not provide adequate legal
representation. Moreover, he says his lawyer was also defending the confidential
informant’s brother—the man whose possibility of receiving early release from
prison motivated the informant to cooperate with police, and who therefore directly
benefitted from Allen’s conviction.”®

Allen was convicted of possession of crack cocaine with intent to distribute,
conspiracy to possess with intent to distribute 421 grams of crack cocaine, and
possession of a firearm during a felony drug offense.*”” Shocked upon hearing
the verdict, he said, “I simply did not know that I could be convicted of showing
someone where someone lives at because I knew they were going to sell them

something illegal >3

In 1998, Allen was sentenced to two terms of life without parole, plus a mandatory
minimum sentence of five years on the gun charge.”® His LWOP sentence was
mandatory because of two prior state convictions. Earlier that year, he says he had
pleaded guilty to a charge of simple possession of two small rocks of crack cocaine,
committed when he was 17, as well as possession of cocaine with intent to distribute,

committed just after his nineteenth birthday.**

Though the offenses took place
more than a year apart, he pleaded guilty to both on the same day in May 1997. He
received probation for both crimes, but was subsequently sentenced to 20 months in

prison when he violated probation by committing the federal drug offenses.

Following his 20-month sentence in state prison for his prior convictions, Allen
was transferred to federal prison, where he will remain for the rest of his life. He
said that he was “too young to really understand” the implications of his sentence at
the time.”** What hurt the most, he said, “was the fact that my mother cried in the
courtroom and I was able to hear her sobs.”*%

Allen is now 35 and in his fifteenth year of incarceration. He told the ACLU, “I came
in when I was only 19 years old and I have almost spent the same amount of time

in prison that I have lived free. I have been locked up my entire adult life thus far.”*%
He says, “It’s hard being separated from his family,” especially “being shipped all
over the country and my family not being able to come and visit me...I have seen
my nieces and nephews grow from little kids, which I used to walk to the bus stop,
into mothers and fathers. All from prison. I have a nephew named after me because
my brother thinks I will never get out of prison to have my own.”** Allen has never
seen his namesake nephew. After a decade and a half in prison, Allen says he has had
only seven visits—about one every two years.



Allen spends his time crafting leather, learning Spanish, participating in church
activities, and working a prison job. He reports that he has a clean disciplinary
record. Despite having to grapple daily with the reality of his sentence, which he
refers to as “the pain of foreverness,” he remains optimistic: “[I]t’s been hard, but you
must find hope in all situations...I do the best that I can with what I have and that is

all T can do. Regardless of my current situation, I simply strive for a better day.”*’

FEDERAL SYSTEM

Pinkney Clowers lll is serving life
without parole for a drug conspiracy
he was accused of participating in
from age 15to 19.

His only prior run-ins with the law were minor fines for loitering and reckless
driving at age 17, as well as probation for twice pleading guilty to possession of
small amounts of marijuana at age 19. According to Clowers, while he was being
held in county jail for one of these marijuana arrests, two federal agents asked

to speak with him about drug-dealing activities about which he says he knew
nothing.’®® Clowers says the agents threatened to charge him if he did not cooperate,
which he did not. Eight months later, he was arrested following a traffic stop, when a

police search of his car revealed the end of a smoked marijuana cigarette, a revolver,
and cash.’®

At the time of his arrest in November 1991 at age 20, Clowers was expecting a
child. Raised in Macon, Georgia, he had just started a D.]. service and landscaping
business, and he says he was trying to find ways to provide for his new family.
According to the trial court, he had been a member of a drug ring in Macon as a
young teenager, starting when he was 15.*° The court found that after the ring was
broken up, Clowers and one of the former leaders went into business for themselves,
selling crack cocaine.”! According to prosecutors, the two eventually recruited
others to do the street-level dealing and commit robberies to finance their drug
operations; Clowers was never charged with participating in a robbery offense.

He was convicted primarily on the basis of witnesses who testified against him in
exchange for reduced sentences.

Two days before his twenty-first birthday, Clowers was convicted of conspiracy to
distribute crack cocaine, operating a continuing criminal enterprise involving 15
kilograms of crack cocaine, conspiring to interfere with commerce, and conspiring
to use or carry firearms in the commission of drug trafficking crimes.** The drug
amounts he was held responsible for were not charged on the indictment, proven
in court, or determined by a jury; they were adopted by the sentencing judge based
on a determination by a federal probation officer, even though no crack or powder
cocaine had been seized by the authorities.** Despite his minor criminal history,

Despite his minor
criminal history,
and the fact he had
become involved in
the drug conspiracy
at age 15, Clowers
was sentenced to
mandatory life
without parole
because of the
amount of drugs
determined by a
federal probation
officer.
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Clowers was sentenced to a statutory mandatory sentence of life without parole
because of the amount of drugs determined by the probation officer.***

Clowers adamantly denies participating in any such drug distribution enterprise.
He admits he is not an angel and says that growing up in the “hood,” he knew
people involved in drug activities but was not “a street guy” himself.*>> He says he
believes he was charged because he refused to serve as an informant. He reports he
is particularly baffled as to how a teenager could be found to have run a continuing
criminal enterprise, a charge normally reserved for drug kingpins, remarking, “How
can a 15-, 16-, 17-year-old run a continuing criminal enterprise?”**

Clowers is now 41 and says he has become a different person in the more than

two decades since his youthful conviction. He writes, “A person who is twenty and
one who is forty are worlds apart. So the differences are great. A certain degree of
understanding and patience can come with time.”**” He has earned his GED and has
taken almost every educational class available to him; he says he views education as
a “master key...to unlock [my] potential and live a prosperous and successful life.”*®
Long interested in philosophy, while in prison he says he loves to read, meditate,
“and travel with my spirit and mind.”*” As a follower of the Tree of Life school of
thought, he says he is “fighting for my freedom and trying to align with the positive
aspects of my destiny.”*® If he is released from prison, he says he would like to
“contribute my part in making the planet just a little better” and “travel and seek
ways to help others and myself”*"!

His son, born just a few months after Clowers began his life sentence, is now a
college student. Clowers laments that they “have never spent a single day in the ‘free
world’ together.”*? He says being in prison is painful, “especially when feeling and
hearing the struggles that my loved ones may be going through. Or when thinking
about the fact that I have a son whom I’ve never been able to spend time with,
provide for, or watch and help grow into a young man. Just as painful as to know

I have a mother who has spent many nights suffering, petitioning, and praying.>**
Yet, he remains positive. “On the other hand, I believe that there is good that can be
taken from every experience, even adversity. And this is what I try daily to focus on,”
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he says.

In 1991, just one week before his 20th
birthday, Ira Bernard Parker was
sentenced to serve the rest of his

life In prison without the possibility
of parole for sale and possession of
cocaine within a school zone.




He had a series of prior convictions for drug-related crimes committed during his
teenage years, during which he says he made “friends with bad company” and was
influenced by “peer pressure, alcohol, and drugs.”*”

Parker, who is Black, was born partially deaf in both ears and says he has always
relied heavily on his family and others who know about his disability to help him
understand things.** He was first convicted of sale or purchase of cocaine for acts
committed when he was 16 years old. He was sentenced for this crime, as well as two
additional charges of sale or purchase of cocaine and one charge of battery of a law
enforcement officer committed when he was 17, in 1989 at age 18. The following
year, he was convicted of possession of cocaine and of being a felon in possession of
a weapon, both offenses he had committed when he was 18.

Parker has been in prison for 23 years, during which he says he has matured. He
told the ACLU, “When I was a child, I talked like a child. I thought like a child. I
reasoned like a child. When I became a man, I put childish ways behind me.”*”
Since his incarceration, he has surrounded himself with positive influences such

as his family, which he says have made him “become a better person inside and
outside.”**® Sadly, since his imprisonment his father, mother, brother, and two sisters
have passed away.*” He says he remains close with his son, daughter, three sisters,
nieces, nephews, and cousins, and works to set a positive example for them and his

two grandchildren.*?

Parker was recently transferred to a prison far from home. “It is very hard for me
here,” he told the ACLU, “’Cause I cannot obtain [a] visit from my family...I have
a lot of time here, I can only go to the law library once or maybe twice a month for
one hour for each day.”*"' He spoke of missing life outside the prison walls: “It is
beauty of life, that you will never be able to see again and the thought of you never
being able to spend those moments that only happen once in a chance of a lifetime

with the people you love and care about.”*"2

Now 42, Parker says he hopes for an opportunity to prove how much he has
changed and have a second chance at being a part of society. Prior to his
incarceration, the highest level of education he had completed was eighth grade.*"?
In prison, he has earned his GED and participated in the vocational trade and
literature programs, and he has worked in food service. He spends his time
educating himself, reading, and analyzing the law. He told the ACLU, “I made a
commitment to Father and Mother...I will make drugs my enemy and stay out of
jail and prison...I have a reason to live and be happy. No burden. No reason to mess
with drugs. I will not disappoint myself*!

Sentenced to life
without parole at
age 19, Parker says
he has matured
during his 23 years
in prison. “When
[ was a child, I
talked like a child.
[ thought like a
child. I reasoned
like a child. When
[ became a man, [
put childish ways
behind me.”
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TYING JUDGES" HANDS:
MANDATORY LIFE WITHOUT
PAROLE

Mandatory sentencing laws require harsh, automatic LWOP
prison terms for defendants convicted of certain federal and
state crimes. Under these federal and state laws, judges have

no discretion to consider the facts and circumstances of the
crime or mitigating factors such as the defendant’s age, history
of abuse, parenthood, mental illness, or substance abuse issues.
These mandatory sentencing laws generate unnecessarily
harsh sentences, tie judges’ hands in considering individual
circumstances, and empower prosecutors to force defendants to
bargain away their constitutional rights. The rise of mandatory
sentences is discussed in more detail in Section V(A).

Under current law, 15 states and the federal government
mandate life without parole for certain nonviolent offenses.
Based on data obtained by the ACLU, nonviolent offenders are
currently serving mandatory LWOP sentences in the federal
system, Alabama, Florida, Illinois, Louisiana, Mississippi,
Oklahoma, and South Carolina. Prisoners may be serving
mandatory LWOP for nonviolent crimes in additional states.

There are two forms of federal mandatory sentences

under which defendants convicted of nonviolent offenses

are currently serving LWOP. The first, federal mandatory
minimum sentences, establish mandatory drug sentences,
which increase exponentially based on prior convictions, based
on the weight of the drug for which the criminal defendant is
held accountable. The second are sentences meted out under
the federal Sentencing Guidelines, which were created in 1987
and apply in all federal cases. The guidelines were mandatory
until 2005, when the Supreme Court decided in United States
v. Booker that the mandatory nature of the guidelines was
unconstitutional.*”® Since 2005, the guidelines have been
advisory, which means that judges must still use and consider
them but can sentence outside of them when the facts of the
case, the uniqueness of the offender, or justice demand it.
However, because Booker is not retroactive, federal prisoners
who were sentenced to mandatory LWOP under the pre-2005
Sentencing Guidelines have been unable to obtain retroactive
sentence reductions, even in cases where the sentencing judge
objected to the mandatory sentence required at the time.
Moreover, Booker did not change any mandatory minimum
sentencing laws, and judges must still apply statutory
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mandatory minimum sentences, unless one of two narrow
exceptions applies to the defendant.

A handful of states have instituted mandatory LIWOP sentences
for certain drug offenses. In Alabama, the simple, or even
constructive, possession of 56 grams of LSD or heroin, or of

10 kilos of cocaine, triggers a mandatory LWOP sentence for
drug trafficking.*'® Similarly, an individual convicted of selling a
mere two ounces of heroin in Mississippi must receive LWOP.*7
In addition, state habitual offender laws require mandatory
LWOP upon conviction for a broad range of petty drug,
property, and other nonviolent offenses; these are described in
more detail in Sections V(B) and VI(D) of this report.

Following are case studies of nonviolent offenders who were
automatically sentenced to die in prison. In almost all of these
cases, the sentencing judge objected to the sentence and clearly
stated on the record that he or she believed the required LWOP
sentence was disproportionate and inappropriate in the given
case, but his or her hands were tied.

TABLE 14
Jurisdictions that mandate LWOP for certain

nonviolent offenses
Federal government
Alabama
Arizona
Delaware
Florida
Georgia
Illinois

lowa

Louisiana
Michigan
Mississippi
Missouri
Oklahoma
South Carolina

Wisconsin
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Wyoming



FEDERAL SYSTEM

Stephanie Yvette George, a single
mother of three, is serving life
without parole for drugs her former
boyfriend had stored in a lockbox Iin
her attic and for her minor role in a
crack cocaine conspiracy.

She received a mandatory LWOP sentence because of prior convictions for selling
small amounts of crack cocaine several years earlier. George has never been accused
of committing a violent crime.

Despite becoming pregnant with her first child during her senior year, George
graduated from high school after her son’s birth. According to George, after high
school she moved into her own apartment and entered into a series of relationships
with men who sold crack cocaine. She soon had two more children, both of whom
were fathered by men who sold drugs and were not involved in their children’s
lives. Struggling to support her children, she worked a series of jobs as a sales clerk,
receptionist, housekeeper at a hotel, patient assistant at two nursing homes, and
beautician in her hometown of Pensacola, Florida.

A 23-year-old single mother struggling to support three young children on her
salary, welfare, and food stamps, George says she became involved in her boyfriends’
criminal activities and sold crack in order to help pay the bills. According to George,
these boyfriends used her home to store money and drugs, and she sometimes
handled drugs and money and took messages for them. In October 1993, police
arrested George when they found her sitting on the front porch of a house next to

a bag containing cocaine residue; she confessed she had crack in her bra, turned it
over to officers, and received probation. In November 1993, she was convicted of
selling two crack rocks to a confidential informant for $120; in December, she and
several co-defendants sold the confidential informant $40 of crack, and officers
found four pieces of crack and drug paraphernalia in her home. George pleaded
guilty to these state charges and was sentenced to nine months in a work-release
program; she worked at a hair salon during the day and was imprisoned at the
county jail at night.*'®

Michael Dickey, the father of one of George’s children, was involved in selling

drugs and imprisoned in the early 1990s for drug and firearm offenses. When he
was released from prison in 1995, he resumed distributing crack cocaine. Shortly
thereafter, in August 1996, police searched George’s apartment in Pensacola, Florida,
with a warrant and found a safe in her attic containing 500 grams of cocaine

and $13,710. In the bedroom, police found cooking utensils used to turn powder
cocaine into crack. Dickey had the key to the safe and confessed the cocaine, money,

Stephanie George

Dickey had the
key to the safe
and confessed the
cocaine, money,
and paraphernalia
were his. Although
Dickey was the
leader of the

drug conspiracy
and had a longer
prison record, he
was released from
prison more than
five years ago.
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CCYour role has
basically been as a
girlfriend and bag
holder and money
holder. So certainly,
in my judgment,
it doesn’t warrant
a life sentence. |
don’t really have
any choice in the
matter.”

—Judge Roger Vinson
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and paraphernalia were his, and George adamantly insisted she had no idea the
drugs were hidden in the attic of her home. At the time of her arrest, she reports she
had no cash, no bank account, and no property other than her car.

At George’s jury trial, six cooperating witnesses, all of whom admitted they had
sold large quantities of cocaine, testified that George was paid to store the cocaine
in her apartment, was present during drug transactions conducted by Dickey

and other drug dealers she had dated, and had delivered cash or crack for these
boyfriends. Although George denied these uncorroborated accusations, she was
convicted of conspiracy to possess crack cocaine with intent to distribute, and

she was held accountable for the 500 grams of cocaine in the attic safe, 500 grams
Dickey said he sold, and an additional 290 grams of crack based on the cooperating
defendants’ historical testimony. George’s sentence was enhanced for obstruction of
justice because she testified that she had no knowledge of and did not participate in
Dickey’s drug activities.

Because of her 1993 minor drug offenses, George was categorized as a career
criminal, which mandated a life-without-parole sentence—significantly longer
prison time than her five co-defendants. Under mandatory sentencing, the judge
was prohibited from considering 26-year-old George’s minor role in the conspiracy.
Judge Roger Vinson told George at her sentencing hearing, “Even though you have
been involved in drugs and drug dealing for a number of years...your role has
basically been as a girlfriend and bag holder and money holder. So certainly, in my
judgment, it doesn’t warrant a life sentence.”*"* Unfortunately, Judge Vinson had
no other choice. He told George, “I don’t really have any choice in the matter.... If
there was some way I could give you something less than life I sure would do it, but
I can’t. Unfortunately, my hands are tied...I wish I had another alternative.”*°

In exchange for their testimony (termed “substantial assistance”), her co-defendants
avoided mandatory sentences like George’s and instead each received reduced sentences
of less than 15 years in prison.**! Although Dickey was the leader of the drug conspiracy

and had a longer prison record, he was released from prison more than five years ago.**

George’s children, who were ages four, six, and eight when she was incarcerated, are
all now in their early 20s. She says that having her children grow up without her
has been an “ordeal.”** She says she talks to her children every Sunday and though
her sister raised her children, she tries to parent from prison. “Trying to raise them
from here is tough. My oldest son does the most crying, reaching out,” she says.
“It’s a hurting thing for everybody.”*** She says she wishes she could return to guide
her children through early adulthood and help raise her five young grandchildren,
explaining, “I feel like if I was there, they would make better decisions about life.
Even though they’re grown up, if I can get there, they will still have a chance to
make it. That keeps me going, too; I pray and ask God to keep them safe until I can
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get there and help them out.

George’s children desperately miss their mother. Her daughter, Kendra, says, “My
mom has been incarcerated for 15 years of my life...I wasn’t able to get that motherly



advice or lay my head in her lap when I was feeling hurt or sad. I wish she was around
to talk with me, see me off to the prom, or come see me graduate from high school...I
miss her so much.” #** Her youngest son, William George, said he misses his mother’s
comfort: “It hurts me every day to wake up and not be able to see her...Words can’t
explain the hurt and pain I deal with day to day and how I truly miss her.”*”” He added,
“She has been away from me for too long and I need her more now than ever.”*? His
mother was unable to help him, and William was murdered in October 2013.

George, now a 43-year-old grandmother, has been imprisoned for 16 years. While
in prison, she has earned more than 30 skills certificates, received a certificate in
business administration and management, and has nearly completed an associate’s
degree in business. She has taken numerous counseling and self-improvement
classes addressing anger management, healthy relationships, drug abuse, and
domestic violence. She says she has developed profound faith through weekly Bible
study classes and church services. She says that she “want[s] more than anything

to have the opportunity to be a part of the solution [rather] than the problem that
plagues society.”** To pay for her weekly calls to her children, which cost 23 cents a
minute, she works two prison jobs: an eight-hour data processing job that pays 92
cents an hour and a four-hour overtime shift at a call center that provides directory
assistance to phone companies.

FEDERAL SYSTEM

Ricky Minor, a self-described meth
addict at the time of his crime, was
sentenced to LWOP after just over
one gram of methamphetamine and
over-the-counter decongestants
were found in his home.

Minor was born and raised in Niceville, a town in the Florida Panhandle. He says
he began using drugs at 13, dropped out of school at 16, and became addicted to
cocaine at 20. He ran a carpet installation business for 15 years, married, and tried
to be a responsible father to his daughter and two stepchildren, but he says he
struggled with depression and drug addiction; after a period of sobriety, he became
addicted to methamphetamine in 1998.

Minor was convicted of a number of nonviolent prior offenses, most of which he
says were committed under the influence of drugs or alcohol. He did not serve

any time for these prior offenses, which included convictions for assault and
trespass in 1991 for yelling at a neighbor who had poisoned his dogs; convictions
for battery and breach of peace in 2000 for bumping a vehicle with his car after a
verbal confrontation with another driver; and several convictions for possession of

marijuana, cocaine, or methamphetamine.*®

Ricky Minor with his daughter,
Heather. Now 19, Heather was
seven years old when her father was
sentenced to life without parole.
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CCI had a drug
problem, but hurt
someone? Never. |
never even carried
a gun. [ was raising
a family. I was a
responsible person,
and all this was
destroyed and my
life was taken away
from me over some
sinus pills.”
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In 2000, acting on a tip from a confidential informant, police found 1.2 grams

of methamphetamine dissolved in liquid in Minor’s home. They also found an
over-the-counter decongestant (pseudoephedrine), acetone, matches, and lighter
fluid. Although there was no meth lab in Minor’s home, the Drug Enforcement
Agency estimated that 191.5 grams of methamphetamine could have been produced
from the decongestant pills, an estimate that sentencing guideline experts later
determined was far too high.*! Minor says he never sold meth and reduced the
recipe to make only enough to support his and his wife’s addiction.**

Initially, Minor was charged under state law; he recalls he was told he faced a two-
and-a-half-year sentence. He says the prosecutor threatened to “bury [him] in the
federal system” if he would not cooperate, but he refused to snitch on others.*** Two
months after his arrest, he was indicted under federal law and faced a mandatory
life-without-parole sentence because of his prior crimes. He pleaded guilty to
attempting to manufacture methamphetamine. According to Minor, his federal
public defender told him that his wife would be prosecuted and likely sentenced to
10 years if he chose to go to trial, and he says he felt he had no choice but to plead

guilty in order to avoid leaving their three children parentless.***

Minor was sentenced to mandatory LWOP as a career criminal in August 2001.4°
Judge Clyde Roger Vinson, an appointee of former President Ronald Reagan,

said when sentencing Minor, “The sentence...far exceeds whatever punishment
would be appropriate.... Unfortunately, it’s my duty to impose a sentence. If I had
any discretion at all, I would not impose a life sentence...I really don’t have any
discretion in this matter.”*** Minor’s mother, Judy Minor, told the ACLU, “I was
sitting in the courtroom when it happened, and it was all I could do to stay seated
in my chair. I was so shocked. I just couldn’t believe they could do that to him. For
what they didn’t find...no money, no violence.”*” Minor told the ACLU, “For this
to happen to someone like me, I was devastated.... I had a drug problem. I had
been dabbling in drugs all my life, but hurt someone? Never. I never even carried
a gun.... The hardest thing is how minor the crime that I did was, and my past
history, and I get this lifetime sentence.”**®* He added, “I was raising a family. I was a
responsible person, and all this was destroyed and my life was taken away from me

over some sinus pills.”+*

Minor’s nuclear family has fallen apart since his incarceration in February 2001. He
and his wife divorced. His stepson died of a drug overdose. His ex-wife, who also
struggled with drug addiction, was unable to care for their daughter. Minor’s retired
parents have been raising his teenage daughter, Heather, since he was incarcerated
when she was seven years old. Heather told the ACLU that when her father was
sentenced, “I was so young I didn’t grasp that for the rest of my life he wouldn’t

be here. At 10, I started to grasp that he would never come home and I’d be alone
forever and that was how it was going to be.”**” She added, “It’s hard being a young
girl being without your dad. I was so close to my dad; he was my right-hand man
and we were inseparable. It’s hard being separated from him...just his presence
alone would make things easier for me.”**'Minor told the ACLU that “it’s been an
absolute nightmare” to be separated from his family.*? He said, “Being away from



my daughter, my biological child, being as close as we are, it tore us both up.... It
messes with your head because you want so bad to be there for her and you can’t.”**
He says he talks to Heather at least once a week and e-mails her every day. Minor’s
parents, who are both in their late 70s, continue to financially support Heather,

who was the first person in the family to graduate from high school and is pursuing
advanced education. Minor’s mother says Heather has always been “really devoted
to her daddy,” and they have struggled to schedule their visits to see Minor, who is
incarcerated 10 hours away in Salters, South Carolina, so that Heather does not miss
too much school or work.**

During his 12 years in prison, Minor has earned his GED and taken classes in
computer skills, business, real estate, and accounting. He reports he has stayed sober
since his incarceration and completed a 40-hour drug abuse education class, but is
not eligible for the 500-hour residential drug treatment program because he will
never be released from prison. He is now 50 years old and says that he is a changed
man since getting sober.

FEDERAL SYSTEM

A father of three, Dicky Joe

Jackson was sentenced to LWOP

for a methamphetamine conspiracy
because he transported and sold
drugs to pay for a life-saving bone
marrow transplant and other medical
treatments for his sick son.

Jackson was born and raised on a dairy farm in Boyd, Texas. When he completed
tenth grade, he left school to begin working in the trucking industry with his

father. Jackson purchased his own truck when he was 27 and continued to work

in the trucking industry until his incarceration. He says that he began to take

speed when he was only 17 in order to stay awake during long truck routes, just

as his father did.** In 1988, Jackson was convicted of possession of one-half

gram of methamphetamine when an undercover informant posing as a trucker
asked to bum a pill from him at a Florida truck stop. In 1989, he was convicted of
transporting more than one kilogram of marijuana, for which he served one year in
county jail in Tylertown, Mississippi. Shortly thereafter, he lost his truck due to legal
fees. While he was in jail, his two-year-old son, Cole Jackson, was diagnosed with
Wiskott-Aldrich Syndrome, a rare immunodeficiency disease.

A year after his youngest son’s diagnosis, doctors determined that a bone marrow
transplant was required to save his life, without which they said he would likely
not live to the age of five. Jackson’s 11-year-old daughter, April Anderson, was a

Dicky Joe Jackson with his wife and
three children, April, Jon, and Cole,
shortly after he was sentenced to
serve life without parole 17 years ago.
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C(CIt’s like someone
dying but not being
put to rest, that’s
what happened to
my family. It’s just
an ongoing misery
for everyone. I wish
1t were over, even

if it meant [ were

dead.”
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perfect match to serve as a bone marrow donor for her baby brother. According to
Jackson, the family’s insurance company raised their monthly premium, and when an
automatic deduction of their monthly fees did not clear the family’s bank account, the
insurance company they had used for years terminated their coverage. Jackson says he
made $20,000 a year, too much to qualify for government assistance, but too little to
afford the $250,000 bone marrow transplant and other medical bills for his son’s care.
Through fundraisers, the family was able to raise $50,000, not nearly enough to cover
the life-saving surgery. According to Jackson, after the transplant, his son’s monthly
treatments cost around $4,000, and the family remained uninsured. Owing $200,000
in medical bills and struggling to support his family and recently widowed mother,
Jackson says he began driving his deceased father’s 18-wheeler truck.

Jackson transported livestock and produce from Texas to California. According

to Jackson, the supplier—from whom he was purchasing small amounts of
methamphetamine, which he says he took to stay awake while trucking—told him
he was buying the methamphetamine in California and asked Jackson to assist with
transporting the drugs back from California.**® He says his supplier offered to pay
him well because he knew of his son’s medical expenses. He maintains he decided
to utilize the family business to transport drugs to California and back in order to
make the money necessary for the lifesaving surgery. He says he transported the
drugs in his truck on a monthly basis for about a year.

In 1995, Jackson sold half a pound of methamphetamine to an undercover officer,
and he, his younger brother Tommy, and the supplier were arrested and charged
with participating in a methamphetamine conspiracy. The supplier testified against
Jackson, claiming that he was the ringleader of the conspiracy, in exchange for
which the supplier was sentenced to 10 years in prison. Jackson was convicted of
conspiracy to possess with intent to distribute methamphetamine, possession with
intent to distribute methamphetamine, being a felon in possession of a firearm, and
possession of an unregistered firearm. The district court judge found that Jackson
and his brother were responsible for 81.5 kilograms of methamphetamine and
concluded that Jackson was the leader of the conspiracy.*” More than 40 members
of the community wrote to the sentencing judge asking for leniency because of
Jackson’s family’s plight. Jackson and his brother received mandatory minimum
sentences of life without parole.

Jackson has been incarcerated for 17 years. His youngest son, Cole, who was only
five years old and gravely ill when Jackson was incarcerated, is now 22. He says that
he first understood his father’s sentence during the long drive home after visiting his
father in a federal prison in Kansas, explaining, “I was about six years old and it took
us so long to get there. We were driving on the way back and it hit me that he will

never come home again, we’ll always have to drive to visit him, and I’ll never have a
dad like my friends have.”*#

Jackson says he speaks with his mother, three children, and three grandchildren
every two or three days. After he lost his last appeal, he says he divorced his wife of
19 years to allow her to get on with her life. He told the ACLU, “It’s like someone



dying but not being put to rest, that’s what happened to my family. I would rather
have had a death sentence than a life sentence. It’s just an ongoing misery for
everyone.... | wish it were over, even if it meant I were dead.”**

Jackson, who is 55, says he has never had a disciplinary report filed against him. He
reports he has taken every drug and alcohol abuse program for which he is eligible
and has not used drugs since he was incarcerated. He has completed more than 20
living skills and educational classes on business and other subjects. He volunteers as
a companion for suicidal prisoners. He said, “When these guys get hopeless, I sit with
them and talk to them—and this is coming from a guy who has no hope. They’ll get

out in two years and I'm doing life and I’m the one talking them down.”**

Jackson says that he knows he has done wrong and takes responsibility for his
mistakes, but he would like “one more chance at life so I could be with my kids

and grandkids.”**! If he were released, he says he would like to talk to youth about
the dangers of drugs. His commutation petition was denied on February 28, 2013.
The federal prosecutor who tried Jackson’s case wrote a letter supporting clemency
for Jackson. The prosecutor, now a criminal court judge in Dallas, wrote, “I saw no
indication that Mr. Jackson was violent, that he was any sort of large scale narcotics
trafficker, or that he committed his crimes for any reason other than to get money
to care for his gravely ill child.”**

that I don’t think of my Dad and worry about him. If
I don’t get one of our cherished 15-minute phone calls

A Daughter’s Story:
April Anderson, daughter
of Dicky Joe Jackson

on a regular basis, I begin to get even more concerned
that something is wrong. For all I know, he could be
dead and it could be some time before I was contacted.
I’'m not going to cry this time. I'm going to be strong. I
didn’t cry yesterday, I should be able to handle this. It’s not
like it’s the first time I've had to go through this. I've been
doing this for over 18 years now. That’s what I keep telling

The thought of my Dad sitting day after day, hour after
hour in a federal prison breaks my heart. It seems that
regardless of where he goes the prison seems to stay

in lockdown at least 30% of the time. That means no

myself as I stare across the aisle at my Dad. As the time for e-mails and very limited phone calls. Most pains dull

psitoleave approaches, youl cantalmostieel theltension; the with time. Unfortunately, having a loved one incarcerated

unease. Dad’s as upset as I am, but he always puts on a good . .
P YS P 8 is not one of those pains.

front. He usually suggests we leave a little early because

leaving is the ‘elephant in the room’ th re all tryin
e : %‘ S,t ¢ lephant In the room that were all ry gt(: How did we get here? Simply put...drugs. My Dad’s
avoid. “Y2’ll go on and head home and get some rest. Don’t . L o ’
, > s . decision to participate in illegal drug trafficking has
worry about me, 'm fine.” It’s the same stuff every time.

affected my life in such a profound way. I remember the
first time the SWAT team raided our home. I was in the

ninth grade. It was still dark outside. I had gotten up to

The fact is that Dad’s getting old. He’s only 54, but 18 years
in a federal prison has a way of wearing you down and aging

you. He takes 7 pills a day, mostly for high blood pressure.
My grandfather died just after his 55th birthday, and I'm
well aware of the implications. Not a single day goes by

get ready for school and was sitting at the dining room
table eating a bowl of cereal. I'll never forget mom in her
nightgown stepping out the front door with her hands up
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and seeing what seemed like hundreds of red laser dots all
over her body from the guns’ scopes. I was terrified.

Shortly after the SWAT raids, my dad went to trial. My dad
received three life sentences and three ten-year charges

on top of that. All for a nonviolent drug offense. I still
remember sitting in the courtroom on that day and hearing
Judge McBryde say “life” over and over. I will never forget
my mom standing up in the courtroom and screaming,
“No! You can’t do that! You’re not God! You can’t just take
him away.” The overwhelming sense of desperation and
sorrow as my mother screamed in that courtroom had
such a profound impact on me that to this day I can’t read
that part of Dad’s transcripts without breaking down.
Unfortunately, Dad was taken away, and he’s been gone for
over 18 years now.

The effect of Dad’s decision extends so far beyond the
obvious incarceration. Kids need their Dad in their life. At
14 years of age, I was no different. Seeking acceptance, my
relationship with my boyfriend became extremely intense.
The relationship became abusive and controlling, but I
felt trapped. After two and a half years and a restraining
order, [ was finally able to get out of the relationship.
Unfortunately, the deep need for acceptance from someone
did not flee with the relationship. For many years, my
relationships seemed to take on the same pattern. Inside, I
believed I deserved the abuse.

Bitterness and grief have a way of bringing out the worst
in a person. My relationship with my mom was difficult to
say the least. Mom was stressed, as she was trying to deal
with being a single mother to three children, one of whom
was chronically ill. I remember mom being completely
shunned by the community as well. She’d show up at a
basketball game to see me play, and people would literally
get up and move away from her. I'd look up and she’d just
be sitting there by herself. The transition wasn’t easy on
any of us. Mom pulled my middle brother out of school
because he was getting in so many fights. The kids would
constantly make remarks about how he didn’t have a Dad
around. He received his diploma through homeschooling.

Dad wasn’t there to go to my ball games or see me off on
my first date. He missed my graduation and walking me
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down the aisle. As I’ve gotten older, he’s also missed the
birth of my three children. There have been countless
times in the last 18 years that I have wanted to pick up
the phone and speak with my Dad. Countless times, I've
sincerely needed his advice or his loving guidance. I can’t
drop in and visit him when I have an issue that I want to
discuss.

Instead, I've traveled to five different states visiting

my father in federal prisons over the last 18 years. Our
relationship has consisted of supervised visits heavily
laden with rules and regulations and the occasional
15-minute phone conversation. Rather than going out to
eat or sharing a meal around a table, we’ve opened bags of
chips within earshot of armed guards. Our family pictures
are all the same—Dad in some hideous colored jumpsuit
while we all try to smile for the camera. My family
vacations are primarily centered around whatever prison
my Dad happens to be in at the time. Visiting prisons is
an experience in itself. The rules change with each visit,
depending on the guard on duty.

My children have only known my Dad incarcerated. They
have no idea how Dad loves wrestling around on the floor
at night or how he would get more excited preparing for
our annual Halloween party than me. They only know
him as the grandpa in the jumpsuit that lives in prison.
When they were younger it was difficult to explain. At

10 and 11, it’s still hard to comprehend the concept of
forever. “Papa’s never going to get out?” “Well, we can only
pray that something will change,” I keep telling them.

Every birthday cake provides another year lost and
another opportunity to blow out the candles and make
the same wish I’ve made since I was 14. I've also done my
part to devastate the ever-growing dandelion population
in the last 18 years with hundreds of wishes sent up

to God. It hasn’t been a walk in the park, and most
families find it difficult and often too overwhelming to
maintain relationships with their incarcerated loved ones.
Fortunately, we’ve managed to maintain some semblance
of normality considering the circumstances. We continue
to pray for change, and we strive to educate the public
about the truth behind the prison system.



FEDERAL SYSTEM

Timothy Tyler is a vegan Deadhead
who was sentenced in 1994, at

age 24, to two mandatory LWOP
sentences for conspiracy and
possession with intent to distribute
LSD because of 5.2 grams of LSD he
mailed to a confidential informant.

Tyler grew up in Connecticut with his mother, stepfather, and sister; as a teenager,
he says he moved to Florida to live with his father and escape physical abuse at the
hands of his stepfather. After graduating from high school, he traveled around the
country to follow the Grateful Dead and became a regular user of LSD. According to
Tyler, LSD was a spiritual sacrament to him, and he overdosed on the drug several
times, triggering episodes of mental illness that required hospitalization in mental
health institutions. He sold fried dough at Grateful Dead concerts and would feed
other Deadheads for free when they could not afford food*>

In 1991, when Tyler was 21, he was arrested twice for selling small amounts of LSD
and received probation both times. In May 1992, he sold marijuana and LSD to

a friend who had become a confidential informant and was setting up drug buys
for federal law enforcement in exchange for a lighter sentence. Five times over

the course of two months, Tyler mailed hits of LSD to the informant; he says he
believed he was sharing a spiritual experience with a friend and remained unaware
he was being set up. In August 1992, when he was 23, he was arrested and charged
with three co-defendants, including his father.

Tyler pleaded guilty to possession of LSD with intent to distribute and conspiracy
to possess LSD with intent to distribute. According to Tyler, his public defender
told him pleading guilty would get him a reduced sentence of 21 years. Instead, he
was sentenced to mandatory life without parole on each count because of his two
previous convictions and the amount of LSD he was convicted of selling. Because
the judge counted the weight of the “carrier” paper the LSD was placed on in
addition to the 5.2 grams of LSD, Tyler was held accountable for selling more than
10 grams of LSD, a threshold amount that triggers a mandatory minimum sentence
of life in prison without the possibility of parole on a third offense.***

Tyler reports he was never made aware of the fact that there was a mandatory
minimum life-without-parole sentence before he pleaded guilty. As the sentence
was mandatory, the judge could not consider Tyler’s drug addiction, lack of violent
conduct, mental health issues, or young age. Without the mandatory minimum

Timothy Tyler with his mother and
sister.

Because the judge
counted the weight
of the “carrier”
paper the LSD
was placed on

in addition to

the 5.2 grams of
LSD, Tyler was
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for selling a
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a mandatory
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His sister said,
“It’s worse than

a death in your
family, and I've lost
a lot of loved ones.
[t’s never-ending
because he’s still
there and your
heart just keeps
breaking over and
over.’

84 American Civil Liberties Union

based on his prior offenses, Tyler would have received a sentence of 262 to 327
months under the federal sentencing guidelines.

Tyler attempted to file a pro se motion for post-conviction relief based on ineffective
assistance of counsel, which was denied because the filing deadline had passed. His
father was sentenced to 10 years and died in prison in 2001. The informant was
sentenced to 10 years in return for his cooperation.

Tyler has served almost 21 years in prison. He told the ACLU that he “lost [his]
mind” after his first 10 years in prison. He has been diagnosed with bipolar disorder,
for which he has been periodically hospitalized in mental health institutions

since he was a teenager.*> After more than a decade in prison, he was transferred

to Springfield Mental Hospital for treatment for a year; he returned to prison
afterward.** Despite his mental illness, he has been repeatedly held in isolation.

He was recently held in isolation due to a prison-wide lockdown following the
murder of a prison guard. As a result of the stress of isolation and being deprived of
essential contact with his family, he told the ACLU he suffered a mental breakdown
in March 2013, during which he was banging his head against the walls, singing at
the top of his lungs while naked, and spreading feces on himself.

In addition, Tyler came out as gay five years ago, and he says he struggled with
isolation and fear of becoming a target for violence.*” During the first two years
after he came out, he reports he never went to the dining room to eat for fear he
would be assaulted.**® He says he became depressed and nearly took his own life
because of the isolation that followed his coming out.

Tyler says of his sentence, “Life, it says, but life means you die in prison.”** His
sister, Carrie Tyler-Stoafer, who talks with her brother every other day and calls
him her best friend, told the ACLU that Tyler struggles to cope with his sentence

to die in prison. She said, “If he had a release date he could look forward to—he
has nothing to look forward to, no release date—it would change everything. He
was looking forward to 2012, the end of the world, because at least he would get
out. For a decade, he was looking forward to that date, and he was so disappointed
when it didn’t happen. He keeps his hope alive by using his mind to play tricks on
himself.... A release date would keep him going to help him get through this.”*° She
explained of her brother’s sentence, “It’s worse than a death in your family, and I've
lost a lot of loved ones. It’s never-ending because he’s still there and your heart just

keeps breaking over and over.*!



FEDERAL SYSTEM

Addicted to methamphetamine in

his early 20s, Scott Walker was
sentenced to LWOP at age 26 for
selling drugs with friends in southern
Illinois, which he began doing in
order to pay for his drug addiction.*¢

Walker’s parents divorced when he was six years old.** According to Walker,

his father physically abused his mother, inflicting injuries that once required

her hospitalization for days, an incident Walker recalls from when he was in
kindergarten.** Two years after they divorced, Walker’s father was killed in a
motorcycle accident.*® Walker says he turned to marijuana at age 14 or 15 in

an effort to cope with the resulting emotional distress.*®® He recalls becoming
psychologically addicted, and his drug use escalated to LSD, cocaine, and
methamphetamine.*” As a result of his drug addiction, he dropped out of high
school on three occasions before dropping out permanently during his senior
year.*® After his family moved from southern Illinois to Arizona when he was 17,
Walker began purchasing small quantities of drugs in Arizona and taking them to
Illinois for resale to support his drug addiction.

When Walker was arrested in 1996, 500 grams of marijuana were seized from

him. On the basis of testimony of several of his co-defendants who cooperated in
exchange for sentence reductions, Walker was convicted of conspiracy to distribute
and possession with intent to distribute methamphetamine, marijuana, and LSD.**®
It was his first felony conviction; previously, he had committed two petty juvenile
offenses—for stealing a bicycle in November 1988 and theft of aluminum gutters
from a yard in 1989, when he was 17 years old—and had adult misdemeanor
convictions for underage consumption of alcohol at age 19 and criminal trespass at
age 22.47°

Walker was sentenced at age 26 to life without parole, a mandatory sentence due

to the calculation of his offense level, which was based on an aggregation of all the
drug quantities that cooperating co-defendants testified about, plus increases for his
leadership role; possession of a gun; obstruction of justice; and his use of minors,
including his younger brother, to commit the offense.””! His offense level was also
increased because of his prior petty offenses and because he was on probation for
a misdemeanor for which he had not served jail time. His co-defendant, Timothy
Conway, the supplier and alleged kingpin of the conspiracy who was 20 years older
and had two prior felony drug convictions, served less than five years in prison.
Conway initially received a sentence of only 71 months because the government
stipulated to a significantly reduced drug amount in exchange for a guilty plea;

Scott Walker

When Walker was
arrested, 500 grams
of marijuana were
seized from him.
On the basis of
testimony of several
of his co-defendants
who cooperated

in exchange for
sentence reductions,
he was convicted

of conspiracy to
distribute and
possession with
intent to distribute
methamphetamine,
marijuana, and LSD.
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CCAs ajudge, as
a citizen, and as a
taxpayer, I see no
reason that this
individual should
spend the rest of
his natural life
incarcerated.”

—Judge J. Phil Gilbert

86 American Civil Liberties Union

the sentence was further reduced because of his testimony against Walker. Walker
states that his first lawyer encouraged him to take his case to trial despite the
overwhelming evidence against him; he also says that his attorney never told him
that he faced a life sentence without parole if he was convicted. Walker would likely
have received a five- to 10-year sentence if he had cooperated, and 20 years if he

had pleaded guilty rather than go to trial. In recognition that 20 years would have
been the most likely outcome of his case at the time, Walker’s commutation petition
requests that his sentence be reduced to 20 years rather than seek immediate release.

Judge J. Phil Gilbert, a former prosecutor and appointee of former President George
H.W. Bush, had no discretion in sentencing Walker to die in prison. Judge Gilbert
told him at his sentencing hearing in 1998, “[T]o do what I am compelled to do
under the law is not easy for me. If you think it’s easy to sit up here and impose a
life sentence on someone, it’s not. And there’s no question you need to be punished
severely for what you have done. Whether this is the right sentence or not, is not
for me to judge. I have to apply the law and apply the facts to the law, and I've done
that here. And it’s a very harsh sentence, but that, as I said, is not for me to decide,
but I want you to know that it’s not easy on this Court to impose a life sentence

on anybody. This isn’t the first time I’ve done it. I hope it’s the last because I don’t
like to do it.”*” Calling the sentence “excessive and disproportionate,” Judge Gilbert
added, “[M]aybe somewhere down the line Congress will relieve the people in your
position,” and he encouraged Walker to write to legislators in Washington.*”

Judge Gilbert wrote in support of Walker’s pending commutation petition, “Mr.
Walker’s fourteen years of incarceration read like a handbook on self-improvement,”
concluding, “As a judge, as a citizen, and as a taxpayer, I see no reason that this
individual should spend the rest of his natural life incarcerated.”** Judge Gilbert
later told the Southern Illinoisian that Walker’s sentence continues to haunt him,
explaining, “There have been times that I've had to render decisions, such as in

the sentencing area with sentencing guidelines and mandatory minimums, that

are dictated by the law. In one particular case, I had to give a life sentence to an
individual who I didn’t feel deserved it. That affected me for quite a while, day and
night, and there was nothing I could do about it.”*"

Now 41, Walker has been incarcerated for almost 17 years. He has maintained a
clean disciplinary record with the exception of one minor citation for remaining
in bed following a work call.*’® He reports he has been sober for 16 years and has
completed self-awareness, values, drug education, literature, and correspondence
courses.””” Walker’s mother, Brenda Shelton, has been raising his teenage daughter
since taking custody of her when Walker was incarcerated. His daughter said:

My father never forgets to send me cards on holidays. He writes me
letters, calls me on the phone and on birthdays and Christmas, and
always tries to see I have a gift of some kind from him. Most of all, he
talks to me about staying in school and away from drugs, alcohol, and
people that are involved in drugs. He tells me he has been in prison



a long time because of his bad decisions, but it would be worth it if I

never make the same mistakes.*’®

If he were released, Walker says he would like to go to college to earn a degree

in social rehabilitation.*”” Recognizing the hurdles he would face in obtaining
employment upon release, he has also completed vocational training programs in
trades such as waste-water treatment and plumbing.*®

Walker is an avid reader and says he has read hundreds of books while in prison; he
particularly loves Russian classics and history books. He credits his rehabilitation
in part to all of the reading he has done in prison. “Since I was a child, I was taught
that America was the land of redemption. But if you are a first time offender
sentenced under a mandatory minimums sentence, this is not the case,” he said.*
“Prison probably saved my life. I just hope I can get out someday to live that life.”*2

FEDERAL SYSTEM

Robert J. Riley, now 60, has been
Imprisoned for 19 years for sharing a

miniscule amount of LSD with other
Deadheads.

Riley served in the Army after graduating high school in 1971 and later became a
follower of the Grateful Dead.

Over 15 years in the 1970s and 1980s, Riley says he regularly used, shared, and
sometimes sold drugs to fellow Deadheads. On four occasions, he pleaded guilty to
charges involving small amounts of marijuana, hashish, and amphetamines; he was
incarcerated for short periods in county jails in California and Wisconsin for two of
these offenses.*** Each of these convictions arose out of activities outside of Grateful
Dead shows. Riley also maintained jobs at a paper mill in Northern California,
where he worked as a dockworker, truck driver, and warehouse laborer. He married
and had two children.

In 1993, Riley was convicted in a federal court in Iowa of conspiracy to distribute
LSD. Prosecutors alleged that he had mailed or delivered LSD and psychedelic
mushrooms to other Deadheads. According to Riley, one of his co-defendants
cooperated with authorities against him in order to avoid a life sentence.*** The
recipient of two mailings of small amounts of LSD also testified against Riley at
trial, and both co-defendants were sentenced to much shorter terms than Riley.

Riley was held accountable for more than 10 grams of a “mixture or substance”
of LSD, a threshold amount that triggers a mandatory minimum sentence of life
in prison without the possibility of parole on a third offense. In determining the

Robert Riley

Riley was sentenced
to mandatory
LWOP because of
prior convictions
for 1.75 and

5.25 grams of
marijuana, without
which his sentence
would have been 27
to 34 months.

A Living Death: Case Studies 87



C(The mandatory
life sentence as
applied to you is
not just, it’s an
unfair sentence,
and I find it very
distasteful to have
to impose it. The
laws of Congress
lare] not letting
me impose what |
think would be a
fair sentence.”

—Judge Ronald Longstaff

88 American Civil Liberties Union

amount of drugs for which Riley was responsible for sentencing purposes, the judge
counted the weight of the blotter paper on which the LSD was dissolved, in addition
to the miniscule weight of the actual drug he had mailed. The judge also held him
accountable for amounts of LSD testified to by the cooperating witnesses, even
though there was no physical evidence these drugs existed.

Because the prosecutor filed for statutory sentencing enhancement based on

Riley’s two prior felony convictions for possession of 1.75 grams and 5.25 grams of
marijuana with intent to distribute, Riley was sentenced to mandatory life without
parole under the recidivist provision of the 1986 Anti-Drug Abuse Act, a sentence
Riley calls “murderers’ time.”*** According to Riley, without the statutory sentencing
enhancement for his prior convictions, his sentencing range under the United States

Sentencing Guidelines would have been 27 to 34 months.**

At sentencing, Judge Ronald Longstaff told Riley, “The mandatory life sentence

as applied to you is not just, it’s an unfair sentence, and I find it very distasteful to
have to impose it.... I agree with one thing you said...about the laws of Congress...
keeping me from being a judge right now in your case, because they’re not letting
me impose what I think would be a fair sentence.”**’” Judge Longstaff added, “[E]ven
though this is a life sentence, I want it made clear that...it’s one the Judge was very
dissatisfied in imposing. And Mr. Riley is not a threat in terms of violence.”**® Judge
Longstaff later told a law professor that he believed that a 10- to 12-year sentence

would have been appropriate in Riley’s case.*®’

Judge Longstaff, an appointee of former President George H. W. Bush, wrote

nine years later, in 2002, in support of Riley’s commutation petition, “Given the
circumstances of Mr. Riley’s case, it was difficult for me to impose the required

life sentence. To this day, it remains the harshest punishment I have imposed as a
district court judge. There was no evidence presented in Mr. Riley’s case to indicate
that he was a violent offender or would be in the future. It gives me no satisfaction
that a gentle person such as Mr. Riley will remain in prison the rest of his life.”**
Riley’s commutation petition was not granted.

Riley said at his sentencing hearing, “Today I will see the remainder of my life stand
in forfeit.”*' He added, “I stand before this Court today with no choice but to
promise to allow the Federal Government of the United States to spend freely, and
unendingly, the money of the taxpayers...that they will spend each year to protect

and isolate the American people from me.”*

Riley refers to himself as a “dead man” because of his life-without-parole sentence
and says that “the horror of a life term” is “to not be able to see an end.”*** Since

his incarceration nearly two decades ago, his father has died and his mother has
been afflicted with Alzheimer’s. He spends his time writing poetry and studying the
Upanishads and the writings of Friedrich Nietzsche.



FEDERAL SYSTEM

Kenneth George Harvey Jr. has
served 23 years of a mandatory
LWOP sentence for serving as a drug
courier. He was arrested after a vial
of crack cocaine was found strapped
to his leg following a flight from Los
Angeles to Kansas City.

Harvey was 24 years old when he was arrested in December 1989 in the Kansas
City airport shortly after he deplaned from Los Angeles, by DEA agents who had
been monitoring his activity. A vial containing 496 grams of crack cocaine was
found taped to his leg in a consensual search, and an additional six grams of crack
were found in his bag.*** Harvey had been acting as a courier to carry drugs from
Los Angeles to Kansas City; he was paid $300 per trip. He was convicted in 1990
of possession with intent to distribute 50 grams or more of crack cocaine and
sentenced to life in prison under the federal three-strikes provision based on two
prior California state drug convictions for which he had received probation.*> He
had no gun, and his presentence report indicates no record of violence.

The federal government offered to recommend a 15-year sentence if Harvey pleaded
guilty, an offer his federal defender advised him to accept, but Harvey elected to
proceed to trial and the jury found him guilty as charged. After the verdict, the
federal government offered to withdraw one of the priors so that he would not be
exposed to a life sentence, offering to recommend a sentence of 20 years if Harvey
would waive his right to appeal. Harvey refused this offer, too.

Because of Harvey’s two prior drug convictions, the sentencing judge had no
alternative but to impose a life sentence. At Harvey’s sentencing, Chief Judge
Howard Sachs said, “I do not think it was fully understood or intended by Congress
in cases of this nature...but there is no authority that I know of that would permit
a different sentence by me.”**® Because Judge Sachs stated that he considered this
sentence unfair and inappropriate, he took the unusual step of recommending that
Harvey’s sentence be commuted by the president after 15 years, a recommendation
also endorsed by the court of appeals in Harvey’s case.*” At sentencing, Judge

Sachs opined that Harvey’s case was only technically within the three-strikes
provision (neither of his two state priors involved a prison sentence). Under the Fair
Sentencing Act of 2010, the same conduct with which Harvey was charged would
now result in a substantially lower mandatory sentence.*® However, because this
legislation was not made retroactive, Harvey will remain in prison for the rest of his
life unless his sentence is commuted by the president.

Kenneth George Harvey Jr.

CCI do not think [a

life-without-parole
sentence] was
fully understood
or intended by
Congress in cases
of this nature
but there is no
authority that I
know of that would
permit a different
sentence by me.”

— Chief Judge Howard Sachs
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Clarence Robinson with his son and
his son’s mother.

90 American Civil Liberties Union

Harvey told the ACLU that when he was sentenced, “I felt as if I had just been given
the death sentence.”*” He is now 47. During his more than two decades in prison,
Harvey says he has matured, maintained a good disciplinary record, earned his
GED, and found consolation in a faith community. He reports he has a stable and
supportive family with whom he has maintained close ties over the years, and he
says that being separated from his father, mother (who died in 2011), brothers,
sister, nieces, and nephews is “unbearable to the point of numbness.”** While in
prison, Harvey has taken numerous job training, continuing education courses,
and intensive computer training programs to gain concrete work skills. One prison
official observed that he has been an excellent role model for younger inmates by
carrying himself with dignity and always “trying to do the right thing.”>"* According
to Harvey, he has had more than two decades to reflect upon the poor judgment
and bad attitude that led to his conviction and says he is sincerely remorseful.

Harvey has consistently worked while in prison. He currently works 40 to 45 hours a
week in food service, for which he is paid 17 cents an hour.*” He has worked in the
prison furniture factory, spraying polyurethane; cable factory, building cables for
battleships and tanks; and has learned how to upholster furniture and sew mailbags
in his upholstery and textile jobs.”® He is well-regarded by prison officials who

work with him on a daily basis and state he has become a reliable and conscientious
employee.

Harvey’s first clemency petition was denied by former President George W. Bush
in 2008, and his second petition, filed in March 2010, was denied by President
Obama in February 2013. Judge Sachs has written in support of his request

for commutation, and according to Harvey’s attorney, the U.S. Attorney who
prosecuted Harvey’s case did not object to clemency in his case.

FEDERAL SYSTEM

Clarence Robinson is serving LWOP
for participating as a small player in
a crack cocaine conspiracy when he
was only 21 and 22 years old.>%

Later in the course of the conspiracy, Robinson had been brought into the drug
enterprise by a long-time friend who was one of its leaders. At trial, Robinson was
found to have personally assisted in “rocking up” (converting from powder cocaine
into crack) and packaging a single 83-ounce shipment of crack cocaine destined

for delivery in Omaha, for which he was paid $1,000.°®® There was no evidence

that Robinson distributed any drugs.”® Three drug dealers higher up in the drug
distribution conspiracy testified against Robinson and received reduced sentences of
nine to 10 years in exchange for their cooperation, although they were charged with
the same offenses.



The prosecutor agreed to the sentencing judge’s request to set aside an enhancement
provision, which would have allowed the judge to impose a 27-year sentence, but
only under the condition that Robinson drop his appeal of the conviction. Because
Robinson refused to give up any right to appeal the conviction, he was subject to

a mandatory life-without-parole sentence. He had two prior convictions for crack
cocaine possession when he was 18 and 19 and a conviction for possession of a
firearm as a felon when he was 22.

Judge Lyle E. Strom, a District of Nebraska judge and Reagan appointee, required
to sentence Robinson to LWOP for conspiracy, said, “I have before me a 23-year-old
man who is facing a mandatory life sentence. And we have people in Nebraska
every month being convicted of first-degree murder and second-degree murder
whose sentences are going to be substantially less than what I have imposed on this
defendant.”*"” Judge Strom explained that the average time served by defendants
convicted of murder in Nebraska is 15 years. At his sentencing hearing, Robinson
said, “I really don’t understand how all this occurred. 'm in jail, and they are giving
me more time than the guys who really did all the stuff...I don’t know what to
do.” Strom replied, “I'm disturbed by that. I think it’s wrong, Mr. Robinson.”>"

On appeal, Circuit Judge Gerald W. Heaney called Robinson’s sentence
“unconscionable.” He wrote,

At sentencing, the district court’s hands were tied. Despite the court’s
statement that it was “disturbed” about its lack of discretion and that
it thought the sentence was unjust, a life sentence without possibility
of parole was mandatory for Robinson... Congress has clearly elected
to eschew individualized sentencing for repeat drug offenders in favor
of a draconian approach that is unmistakably tough on crime.... I
fear, however, that fairness is too often sacrificed in the process....
Unfortunately, Congress has taken away the court’s ability to use its
informed discretion in these matters, placing any discretion instead in

the prosecution.’'?

Now 41, Robinson has been imprisoned for 17 years. He says that his sentence is

his “worst nightmare” and describes prison as “a constant battle to keep morals

and principles and spirituality.”>!! While imprisoned, he has taken college courses,
computer training, and Bible study classes. He told the ACLU, “I've learned from the
mistakes I made, and I believe I can prevent other people from going down the same
path.”*?

C(CI have before
me a 23-year-old
man who is facing
a mandatory life
sentence. And we
have people in
Nebraska every
month being
convicted of first-
degree murder
and second-degree
murder whose
sentences are going
to be substantially
less than what I
have imposed on
this defendant.”

—Judge Lyle E. Strom
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Sherman Chester with his nephew.
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deserve a life
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is no way that I can

legally keep from

giving it to him.”
—Judge William J. Castagna
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FEDERAL SYSTEM

Sherman Dionne Chester was
sentenced to mandatory LWOP for
conspiracy to possess and distribute
cocaine and heroin at age 27.°"
Although he had two prior drug
convictions, he had never before
served a day in prison.>"

Growing up, Chester was a star of his high school football team in St. Petersburg,
Florida. He pursued a college degree at his local community college, but his

grades suffered. He says he transferred to a community college in Minnesota in
1987, where, with the help of an encouraging football coach, he became involved

in the sport again. However, back in Florida, Chester’s mother was diagnosed

with cancer. According to Chester, the burden of the disease was compounded by
financial difficulties that threatened to force his mother, who worked two jobs, into
foreclosure. Less than a year after moving to Minnesota, Chester returned to Florida
to care for his mother.”

Chester told the ACLU, “My family needed financial support...and like
yesterday!”>'® He says that he began selling cocaine because he was unsure of how to
provide for his mother and in desperate need of money. In 1989, when he was 23, he
was convicted under Florida law of possession of cocaine after police officers found
a baggie with cocaine residue in it when he was pulled over for a traffic violation.?”
In 1991, while on probation for the possession charge, he was caught with a
quarter-gram of cocaine, a user quantity of marijuana, and drug paraphernalia;

he was convicted under Florida law of possession of cocaine, marijuana, and

paraphernalia.>'®

Around this time, Chester says he began working as a street-level dealer in a drug
conspiracy led by a family friend, whom he describes as an uncle figure. The
conspiracy was under investigation by authorities, and over the course of eight
months Chester sold cocaine and heroin to undercover detectives on multiple
occasions, in amounts ranging from one to 40 grams of cocaine.”” In April 1992,
when Chester was 26, he and nine co-defendants were indicted for their roles in the
conspiracy. He was convicted and held accountable for almost four kilograms of
heroin and 57.4 kilograms of cocaine, nearly the entire amount of drugs involved in
the conspiracy.®®

Because of Chester’s two prior convictions, an LWOP sentence was mandatory
under the federal three-strikes law. If he had been sentenced under the federal
sentencing guidelines instead, he would have received 235 to 293 months in



prison and be home with his family now.**! The sentencing judge, Judge William J.
Castagna, expressed frustration with the mandatory sentence, stating, “The minimum
mandatories are an unfortunate development in the criminal jurisprudence and we’d
be much better off without them.”>?* He added, “This case is an illustration of the
difficulties and problems that result from the application of mandatory minimum
sentences. This man doesn’t deserve a life sentence, and there is no way that I

can legally keep from giving it to him.”** With the exception of the leader of the
conspiracy, Chester’s co-defendants have all been released from prison.>*

Five months after Chester was sentenced to LWOP, his mother lost her battle with
cancer and other illnesses. Now 47, Chester has been incarcerated for more than
20 years. He told the ACLU, “I was a very young man with no direction or respect
for the law...I’'m over two decades wiser now, and a second chance at freedom and
life would be a very humbling and grateful opportunity.”>* In prison, he counsels
youth, reads, and searches for legal cases that could help him reduce his sentence;
he has also taken classes ranging from yoga to sewing.’*® He says he hopes for an
opportunity to show the world how much he has changed, explaining, “I have

so much more in life to offer, and this is not how I want to reward my mother’s
memory about her only son. She’s deceased and I have to carry this burden around

for the rest of my life.”>*

Chester told the ACLU that his great-grandmother recently died at the age of 100.
He says his first thought when he learned of her death was, “100 years. How could I
deal with the concept of living that long and still be incarcerated?”*

FEDERAL SYSTEM

Ricky Darden was sentenced in 1996
at age 34 to mandatory LWOP for
possession with intent to distribute
217.7 grams of crack cocaine.

In August 1991, when Darden was 29 years old, two Metro Transit police officers
stopped Darden as he arrived in Maryland on a train from New York. The officers
demanded that he let them search his bag, claiming that he looked nervous and was
sweating that summer day.”® Darden refused and attempted to leave the station, but
the officers seized his bag and had it examined by a drug-sniffing dog that indicated
it contained drugs.*® The officers then obtained a warrant to search the bag and
found just over 200 grams of crack.”®! Darden was arrested the next day carrying a

bag with two handguns and a triple-beam scale.>*

A Maryland state judge threw out the case, ruling that the officers did not have
probable cause to detain Darden’s bag.””* The Maryland Supreme Court upheld the
ruling that the search was unconstitutional. Federal prosecutors then decided to

Ricky Darden
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CCAt times I get
depressed. It’s hard,
with the thought
one may never get
out of prison. My
family all think that
[ had to have took
someone’s life to
have got this much
time.”

94 American Civil Liberties Union

prosecute Darden and indicted him two years after the incident that was the basis
for the charges. Darden was arrested in 1995—four years after he committed his
crime—when he was stopped for a traffic violation.

Darden was convicted in federal court of possession of crack cocaine with intent
to distribute; the court dismissed the charges for drug conspiracy and firearm
possession.”** Because of his prior drug felonies, he received a mandatory LIWOP
sentence; he had two prior felony drug convictions for criminal sale of a controlled
substance at age 19 and attempted criminal possession of 14 grams of cocaine at
age 23. At sentencing, Judge Peter Messitte told him, “The Court doesn’t have any
leeway in this matter. Your sentence is mandatory life without release and that’s

what I impose.”**

Darden, now 51, has served 17 years in prison. He told the ACLU, “At times I get
depressed.... It’s hard, with the thought one may never get out of prison. My family
all think that I had to have took someone’s life to have got this much time.”*** He
has two children, a son who was 14 and a daughter who was 18 months old when
he was imprisoned. Darden, who had dropped out of school in the tenth grade,

has earned his GED in prison. While imprisoned, he has focused on studying and
gaining vocational skills. He has been certified in construction and floor care, and
he is working on an apprenticeship as a custodian. He adds, “If given a chance to
be, I would show and prove that 'm not someone that deserves to be locked up like

this. I just want a chance to prove that I'm not a threat.”>¥

FEDERAL SYSTEM

Landon Thompson™ is serving a
mandatory LWOP sentence for
selling a few grams of crack cocaine
at a time to support his drug
addiction.

A tenth-grade dropout, Thompson began to use illegal drugs in his early teens.
According to the trial court, he lived in an abusive and unstable family environment,
and his youth was marked by suicide attempts and jail and prison stays. He served
as a confidential informant for the FBI’s Violent Crime Task Force, for which he
conducted six undercover drug transactions.”® During his association with drug
users and dealers through his work on behalf of the FBI to prosecute others for drug
offenses, Thompson relapsed and began to use drugs again. He resorted to selling
small amounts of crack cocaine at a time, over a period of weeks, out of a hotel

room in a run-down section of Richmond, Virginia.**

Thompson, who is Black, was arrested in May 2009. At trial, the government’s four
non-law-enforcement witnesses were women who, like Thompson, were users and

* Pseudonym used at prisoner’s request.



sellers of crack and heroin. His first trial ended in a hung jury; after a second trial,
he was convicted of conspiracy to distribute and possess with intent to distribute
50 grams or more of crack cocaine. Although he had only 3.57 grams of crack on
him at the time of his arrest, he was held responsible for 50 grams or more of crack
based on testimony of others.* Prior to trial, he had rejected a plea offer for a
20-year sentence.

Because it was Thompson’s third felony drug offense, he was sentenced to
mandatory life without parole. The district court judge, Judge James R. Spencer,
who has served on the federal trial bench for 25 years and was a highly respected
federal prosecutor prior to his appointment to the bench, told Thompson at the
sentencing hearing, “I think a life sentence for what you have done in this case is
ridiculous. It is a travesty. I don’t have any discretion about it. The government,
obviously you irritated them in some way and they reached back to these 1996
possession and possession with intent [convictions] to do this, which under the law
they have the right to do. I don’t agree with it, either. And I want the world and the

record to be clear on that. This is just silly. But as I say, I don’t have any choice.”**!

Two weeks after imposing the mandatory LWOP sentence, the district court
identified a flaw in information provided by the government and reduced
Thompson’s sentence to 25 years, but the Fourth Circuit Court of Appeals reinstated
the mandatory life sentence.’* In a concurring opinion, Judge Andre M. Davis of
the Fourth Circuit Court of Appeals wrote that he was dismayed by the mandatory
LWOP sentence the court was required to give Thompson:

[M]any would say that [the defendant] seems to be one more of

the drug war’s “expendables”.... This case presents familiar facts
seen in courts across the country: a defendant addicted to narcotics
selling narcotics in order to support his habit. Unfortunately for [the
defendant] and countless other poorly-educated, drug-dependent
offenders, current drug prosecution and sentencing policy mandates

that he spend the rest of his life in prison....

Here, as in many other cases, the district court expressly noted its
discontent with the statutory mandatory minimum sentence. This
disapproval among distinguished jurists is not unusual. [ ] I share the
district judge’s dismay over the legally mandated sentence he must
impose in this case. While the controlling legal principles require

us to order the reimposition of a sentence of life without parole in
this case, the time has long passed when policymakers should come
to acknowledge the nation’s failed drug policy and to act on that

acknowledgement. As a nation, we are smart enough to do better.**

Thompson, now 42, has served four years of his life-without-parole sentence. His
wife told the ACLU, “They destroyed our lives, basically—not just his, but mine as
well, and our children’s as well. It’s a shame that it had to even go that far. That type

of sentence for personal use is uncalled for.”>*

( (1 think a life

sentence for what

you have done

in this case is
ridiculous. It is a
travesty. [ don’t
have any discretion
about it. I don’t
have any choice.”

—Judge James R. Spencer
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C(The instant
offense, public
intimidation, does
not warrant, under
any conscionable
or constitutional
basis, a life sen-
tence. I just simply
don’t think that
this particular case
warrants a life
sentence. I have no
choice.”

—Judge Leon L. Emanuel Il
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LOUISIANA

Sylvester Mead was sentenced to
mandatory life without parole for

a drunken threat to a police officer
while handcuffed and sitting in the
back of a patrol car on the way to a
police station.

Mead worked as a factory machine operator and installed sprinkler systems in
Shreveport, Louisiana. He says he worked hard to support his family, including his
wife, children, and mother. In October 2000, he drank too much at a party with his
wife, burned the catfish he began cooking after returning home, and became angry
and belligerent. His 15-year-old stepdaughter called the police. Police responded to
the call at about 2:00 a.m., arrested and handcuffed Mead, and escorted him out of
his house and into a patrol car. According to the trial court, during the ride to the
police station, Mead, who was still drunk and handcuffed, told the Shreveport police
officer, “I should have shot you this time,” and something to the effect of, “If you
come back again, you better bring your arsenal.”** He also reportedly said, “T'll do
everything I can to get your damn badge,” and “in about two hours, you make the
trip back to my house.”>*

After a jury trial in September 2001, Mead was convicted of public intimidation,
for his drunken threat to the police officer. Though the jury found him guilty of
public intimidation, the trial court ruled that the evidence, viewed in the light most
favorable to the prosecution, did not support a guilty verdict and accordingly set
aside the jury’s verdict.>*” The prosecutor appealed the post-verdict acquittal, the
appellate court reinstated the conviction, and Mead was sentenced to 10 years in
prison as a second-time felony offender.>*® The prosecutor again appealed, and

the appellate court then found Mead should be sentenced as a third-time felony

offender.”*

Mead was subsequently resentenced to a mandatory sentence of life without parole
under Louisiana’s habitual offender law because of his previous convictions for
aggravated battery, to which he pleaded guilty in 1995, and simple burglary in
1985.%° Under Louisiana law, public intimidation is usually punished by a fine of
no more than $1,000 or imprisonment of no more than five years.” Mead filed a
number of motions without the assistance of a lawyer and represented himself for
some of the appellate and remand hearings.”> He says that he told the trial judge he
did not understand the proceedings and should not have been allowed to represent
himself.>>

When resentencing Mead, the trial court acknowledged that he suffered from



substance and alcohol abuse problems that may have contributed to his crime, and
found that the conviction “did not involve physical violence, but rather the use

of words, which were perceived by the police officer as threatening.”>>* The judge,
Judge Leon L. Emanuel 111, again stated that the trial evidence did not support

the conviction for public intimidation and told Mead that he disagreed with the
mandatory life-without-parole sentence, but he had no choice. Judge Emanuel said:

Now;, having considered the evidence that’s been presented, the whole
record, this court is still convinced and still believes that the nature of
the instant offense, public intimidation, does not warrant, under any
conscionable or constitutional basis, a life sentence.... I just simply
don’t think that this particular case warrants a life sentence.... I still
don’t think he was a threat to the police officer, and I don’t know what
could ever convince me that you were a threat....

I'm convinced that I have no choice and the law does dictate. So having

said that, rather than spend any more of IT]Y time, the Court’s time, or ( ( The h Op el essness
any other resources and try to come up with a reason for you not to get . . .

a life sentence, I've given up. I've done all that I can do. Because I think Wlll eat you allve lf
this would be the fifth time I would try to do something and I think it YOU Can)t handle it.”
would be the fifth time I would be reversed.>

At the resentencing hearing, a prison ministry counselor at the prison where Mead
was incarcerated at the time testified that Mead was a good candidate for the
organization’s rehabilitation program, which assisted prisoners in their efforts to

re-enter society.”*

Mead told the ACLU that when he was sentenced, “It made me feel lost, and
helpless. Because I mitigated my life, by getting married, buying my home, and
raising my children. [And] [h]elping my mother.”>” He added, “The hopelessness
will eat you alive if you can’t handle it.>>

Mead, who is Black, is 51 and in his thirteenth year in prison. He reports he has
never been written up for a disciplinary infraction. While in prison, he has earned
his GED and completed substance abuse, anger management, and religious
programs.®® He spends his time reading books and researching law in the law
library. He says that he is a changed man and explains, “I respect life more today.
Each day is a blessing. I am a better person today.... I have greatly improved my
demeanor and actions.”*® If he were released from prison, he says he would return
to work and be with his children and his mother for “whatever time she has left to

live 0!
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LIFE WITHOUT PAROLE

FOR NONVIOLENT
OFFENSES UNDER HABITUAL
OFFENDER LAWS

Under current law, 19 states and the federal government
permit life-without-parole sentences for nonviolent offenses
under habitual offender laws. Of the states that sentence
nonviolent offenders to LWOP, Louisiana, Florida, Alabama,
Mississippi, South Carolina, and Oklahoma have the highest
numbers of prisoners serving LWOP for nonviolent crimes,
largely because of these states’ harsh habitual offender laws
that mandate LWOP sentences for repeat offenders.

In the cases of prisoners serving LWOP for second, third,
and fourth strikes, the defendants had already served time
for their prior convictions and paid their debts to society.

In all of the habitual offender cases documented by the
ACLU, the LWOP-triggering offenses were nonviolent, but in
some cases the offender had previously committed a violent
crime. In some cases, federal and state courts used juvenile
convictions as necessary third or fourth strikes to sentence
defendants to LWOP.

For the purposes of sentencing habitual offenders, some state
courts define triggering and predicate “serious” or “violent”
offenses so broadly as to include crimes that are commonly
understood to be nonviolent; this issue is explained in more
detail in Section III(B). In addition, in interpreting habitual
offender laws that impose enhanced penalties on offenders
with prior convictions for “violent” crimes, some courts look to
whether prior offenses fall into this category without evaluating
the facts underlying the prior convictions. As a result, in some
cases courts sentence defendants to LWOP because of a prior
conviction that falls into the statutorily or judicially defined
“violent” category, while simultaneously noting that the prior
offense did not in fact involve any violence.

Louisiana’s habitual offender law requires mandatory

life without parole for third and fourth felony strikes in

a number of circumstances. The strikes that can trigger
these mandatory LWOP sentences are defined very broadly.
For instance, any controlled substances offense carrying

a maximum sentence of 10 years or more will count as a
strike.* Given Louisiana’s very high sentences for drug
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TABLE 15

Jurisdictions that allow LWOP for nonviolent offenses
under habitual offender laws
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offenses, strikes include the simple possession of any amount
of ecstasy or heroin, growing a single marijuana plant, or
possession with intent to distribute any amount of almost any
drug. Three of any of these drug strikes trigger a mandatory
LWOP sentence. In addition, the simple possession of any
amount of marijuana on a third or subsequent conviction
counts as a strike, meaning that five convictions for the
simple possession of small amounts of marijuana can trigger
a mandatory LWOP sentence.

Other strikes include “crimes of violence” as well as any other
felony that carries a maximum sentence of 12 years. Potential
strikes include purse-snatching, which is an unarmed

offense that may involve removing a wallet from a purse or
stealing cash from a wallet; simple (unarmed) burglary of

a non-residential building; looting; credit card fraud by a
person authorized to provide goods and services; and even
perjury under certain circumstances. Under Louisiana’s law,
a person convicted any of these crimes—drug, violent, or
property—umust receive an LWOP sentence if he or she has
two prior strikes.

Under Louisiana’s four-strikes habitual offender law, a person
facing a fourth or subsequent conviction for any felony may
receive a discretionary life sentence.* Four convictions for
simple possession of almost any drug, including cocaine,
oxycodone, or steroids, can trigger a life sentence. If any one
of those four convictions was for purse-snatching or simple
robbery (robbery without a weapon or injury), both of

which are considered crimes of violence in Louisiana, the life
sentence will be ineligible for parole.

Florida has a number of overlapping habitual offender

laws that require extremely long sentences based on prior
convictions. Several can trigger mandatory LWOP sentences.
Anyone convicted twice before of certain crimes, including
simple (unarmed) robbery or even attempted simple
(unarmed) robbery, can be sentenced on a third strike as a
“three-time violent felony offender.” If the present conviction
is for a felony punishable by life, such as a burglary of a
commercial or industrial building that causes more than
$1,000 of property damage, the person must receive a
mandatory LWOP sentence.’*

Under Florida law, a person facing a fourth or subsequent
conviction for burglary, even commercial or industrial

burglary, is a “violent career criminal” and will presumptively
receive an LWOP sentence unless the judge makes a finding
that such a sentence would be unnecessary for the protection
of the public.’®

Florida’s Prison Releasee Reoffender Law requires the
mandatory imposition of the maximum possible sentence
upon conviction of a “serious crime” if it occurs within

three years of someone’s release from prison, regardless

of the severity of the previous offense or the nature of the
person’s criminal record. Crimes such as armed burglary of
an unoccupied commercial or industrial building or burglary
of an unoccupied commercial or industrial building causing
more than $1,000 of property damage normally allow for the
possibility of a sentence up to LWOP. However, the simple
fact that someone has been convicted of one of these crimes
within three years of getting out of prison requires the
mandatory imposition of an LWOP sentence regardless of
whether such a sentence is appropriate. The Prison Releasee
Reoffender Law has resulted in numerous LIWOP sentences
for nonviolent offenses, such as armed burglary, in Florida.

Under Alabama law, a person can face a mandatory LWOP
sentence for trafficking drugs, a crime triggered simply by

the quantity of drugs involved, not the nature of the person’s
conduct or relationship to the drugs. For instance, the simple,
or even constructive, possession of 56 grams of LSD or heroin
triggers a mandatory LWOP sentence for drug trafficking.
Alabama’s Habitual Felony Offender Act, which applies

to all felonies, requires that people convicted of a Class A
felony be sentenced to LWOP if they have three prior felony
convictions, one of which is for a Class A felony; LWOP is
discretionary if the prior felonies are more minor Class B
and C.>¢ Class A felonies include the simple possession of
more than 28 grams of cocaine, more than one kilogram of
marijuana, and more than four grams of either heroin or
LSD.** In addition, under Alabama law, a person convicted

a second time of engaging in a drug-trafficking enterprise

in a management role must receive a mandatory LWOP
sentence.’*® The law does not truly consider the severity of
prior offenses or the amount of time that has elapsed since
priors.

Under Mississippi’s habitual offender law, a person convicted

of any felony (including drug and property offenses) who
has two or more prior felony convictions, only one of which
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was a “crime of violence” and both of which actually resulted
in prison sentences of one year of more, must receive a
mandatory LWOP sentence.”® Although Mississippi does
not have a statutory definition of what constitutes a crime

of violence, state courts have broadly interpreted what
constitutes a violent felony. Mississippi state courts have

held that offenses such as unarmed carjacking,””® unarmed

571 572

burglary of an unoccupied dwelling,’”* and simple robbery’

are crimes of violence.

Under South Carolina’s three-strikes law, a person facing

a third conviction for a “serious offense” must receive a
mandatory LWOP sentence.””® Qualifying “serious offenses”
include trafficking in controlled substances, distribution or
possession with intent to distribute controlled substances
near a school, burglary of a commercial or industrial
building at night, theft from a person using an ATM,
embezzlement of public funds, and obtaining a signature or
property by false pretenses. “Serious offenses” also include
any other offense punishable by 30 years or more, such as

7 entering a bank with intent to steal,’”” and a

safecracking,
number of drug offenses such as manufacture or delivery of
more than 400 grams of cocaine®® or more than 400 grams
of methamphetamine, for example.””” Under the two- and
three-strikes laws, a person convicted of a “most serious
offense” must be sentenced to mandatory LWOP sentence

if that person has either one conviction for a “most serious
offense,””® or two convictions for a “serious offense.””
“Most serious offenses” such as unarmed as well as armed
first-degree burglary can trigger a mandatory LWOP sentence

in just two convictions.

Under Oklahoma’s Trafficking in Illegal Drugs Act, a harsh
habitual drug offender law, a third conviction for “trafficking”
drugs, after convictions for any two drug felonies (including
possession), must be punished with a mandatory LWOP
sentence.”® The law defines trafficking very broadly to include
possessing, distributing, transporting, or manufacturing

at least 25 pounds of marijuana, 28 grams of cocaine, 10
grams of heroin, 20 grams of methamphetamine, one gram
of LSD, five grams of crack cocaine, 20 grams of PCP, or

10 grams of ecstasy.*®' Oklahoma prosecutors often charge
defendants with trafficking based solely on the amount

of drugs discovered, regardless of whether the individual

was transporting, selling, or distributing the narcotics, and
prosecutors have to prove only that an individual knowingly
possessed a controlled dangerous substance.
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There are two federal habitual offender statutes that mandate
life in prison. Under the federal third-offender sentencing
enhancement law, known as the 851 enhancement, if a
federal drug conviction involves a particular quantity of
drugs (such as 50 grams of methamphetamine, 280 grams of
crack cocaine, or five kilograms of powder cocaine) and the
defendant has two prior felony convictions in state or federal
courts, he or she must be sentenced to mandatory LWOP.>*

Under the federal three-strikes law, a defendant convicted of
a “serious violent felony” must be sentenced to mandatory
LWOP if he or she has two or more prior serious violent
felony convictions or a combination of at least one prior
serious violent felony conviction and at least one prior

“serious drug offense” conviction.*

Serious drug offenses”
include engaging in a continuing criminal drug enterprise
and manufacturing or distributing, for example, at least one
kilogram of heroin or 50 grams of meth.*® Under the statute,
a “serious violent felony” includes gun possession offenses,

as well as any other offense punishable by at least 10 years

in prison “that has as an element the use, attempted use, or
threatened use of physical force against the person of another
that, by its nature, involves a substantial risk that physical
force against the person of another may be used in the course
of committing the offense.”*® Because of this broad definition
of “serious violent felony,” and because the definition of a
“serious drug offense” includes most federal and state drug
crimes, the statute is very broad and can encompass crimes
that would ordinarily be considered nonviolent but are

defined as violent under the law.>®

In addition, the federal Armed Career Criminal Act (ACCA)
allows for a discretionary LIWOP sentence for any offense
involving unlawful firearms possession or transportation if
the defendant has three or more prior convictions for “serious
drug offenses,” defined as drug offenses punishable by 10
years or more, or “crimes of violence.”® Qualifying “crimes
of violence” include burglary, robbery, or other crimes that
have as an element the use, attempted, or threatened use

of physical force against the person or property of another.
Lastly, habitual offender enhancements also appear in the
federal sentencing guidelines, under which courts use prior
convictions to calculate a defendant’s criminal history
category, with higher categories resulting in higher sentencing

ranges that can yield an LWOP sentence.’*®



OKLAHOMA

Kevin Ott was sentenced to LWOP for
3.9 ounces of meth, an amount that
could fit in a small envelope.

Ott worked as a carpenter building portable buildings in Oklahoma City. According
to Ott, he started using methamphetamine after he lost his job, quickly became
addicted, and had to sell the drug to pay for his addiction. He says that he spent

the period before his incarceration in a “drug-induced alcoholic haze,” preoccupied
with whether he had “enough money for more dope.”**

In September 1996, when Ott was 33 years old and on parole for marijuana charges,
probation and parole officers performed a warrantless search of the trailer in

which he was living in Cleveland County, Oklahoma, and found 3.5 ounces of
methamphetamine, scales, empty baggies, and a handgun.*® Ott was convicted of
trafficking in illegal drugs, maintaining a dwelling house to keep or sell a controlled
drug, possession of a firearm in the commission of a felony, failure to display a tax
stamp, and possession of drug paraphernalia.” He was sentenced to a statutory
mandatory sentence of LWOP under Oklahoma’s habitual drug offender law for
trafficking in controlled dangerous substances after two or more prior drug-related

convictions.>?

Ott had prior convictions arising from two arrests; one conviction was for possession
of methamphetamine with intent to distribute stemming from an arrest while exiting
a bar with meth in his pocket, and the second was for possession and manufacture of
marijuana and possession of a firearm by a convicted felon. Ott reports that each time
he was incarcerated after these arrests he repeatedly requested treatment for his drug
addiction but was denied. He says, “I honestly think if I would have been given the

chance [for drug treatment], I wouldn’t be here waiting to die today.”*

Ott believes he is the second person to have been sentenced to mandatory LWOP
for a nonviolent drug crime under Oklahoma’s habitual offender law; today, there
are 49 people serving such sentences in Oklahoma. His 69-year-old mother, Betty
Chism, told the ACLU, “I didn’t know that there was such a thing as life without
parole for Kevin’s crime. I had no earthly idea that that could happen...I was
absolutely dumbfounded. It was not in the realm of my imagination that that could
happen...I felt for sure that this could not be real.”>**

Chism, sobbing while discussing her son, says of her son’s sentence, “It’s the hardest
thing I’ve ever had to live through.... 'm concerned every day of my life about his
safety... Even today after all these years, when I have to leave him and I have to walk
away and know where he is now and know it will be a month before I will see him
again, the pain is so incredible. It’s very hard to bear.”** She added, “Death in prison
is going to be his fate.... If only I could have hope that Kevin would be home this

Kevin Ott in a still from Eugene
Jarecki’'s documentary film “The
House | Live In.” Photo credit:
Samuel Cullman /
www.thehouseilivein.org

CCI honestly
think if I would
have been given
the chance [for
drug treatment] I
wouldn’t be here
waiting to die
today.”
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Onrae Williams with his daughter,
Onajah, who was three years old
when her father was sentenced to
life without parole.
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time next year, oh, my life would be so glorious, and my daily prayer would be keep

him safe, Lord, keep him safe until he can come home.”>*

Ott, who is 50 years old, has served 17 years in prison and says he is “get[ting] ready
to die in a cage.”*” His youngest sister was killed in a car accident while driving to

visit him in prison, located about three hours from his family.

Ott describes himself as a completely changed man since his incarceration 17 years
ago. “My faith in God is stronger. I am more patient, maybe a little sadder,” he
says.””® He says he has been clean and sober for 15 years, though he was ineligible
for any drug treatment program because of the length of his sentence. He told

the ACLU, “When I first came in I would have loved to take a substance abuse
program, but there was none available to me because I have life without parole...I
have rehabilitated myself; the state has done nothing.”* Ott is ineligible for many
prison rehabilitation programs because of the length of his sentence, but he has
participated in Christian-based programs including Christians Against Substance
Abuse, has taken classes on Thinking for a Change and life skills, volunteered with a
program for at-risk youth, and learned to be a leather-crafter.

SOUTH CAROLINA

Onrae Williams was sentenced to
LWOP for selling less than a third of
a gram of crack cocaine, an offense
he was accused of committing when
he was only 22 years old.®%

His two prior convictions that triggered South Carolina’s habitual offender
sentencing law included an offense that he committed as a juvenile.®” According to
Williams, the combined value of the drugs involved in his three strikes is $60.5

Williams was raised in a downtown Charleston public housing project, and at

times his family was without electricity or food to eat. His mother and other family
members struggled with drug addiction, and he says that without a functional adult
figure in his life or steady job opportunities, he began selling marijuana at age 12

or 13 to support himself and his sister. He first got in trouble with the law when he
was 13 years old, after which he was barred from entering the housing project where
he was raised. As a teenager, Williams was arrested repeatedly for trespassing at the
Gadsden Green housing project where he lived with his grandmother. Because he
was no longer permitted on the project grounds on account of his juvenile record,
his grandmother was eventually forced to move out of the apartment they shared.
He dropped out of school in the ninth grade and was shot in the head when he was
18 years old.



In 2000, when he was only 17 years old, Williams was arrested by police in a park
adjacent to the housing project where he lived. He pleaded guilty to possession of
crack cocaine, possession with intent to distribute cocaine, and a separate charge
for doing so within 1,000 feet of a school, for which he received adult probation.
According to Williams, he had probation fees to pay and his conviction made it hard
to find a job, so he returned to the streets. When he was 20, he was arrested again in
the same park and charged with distribution of marijuana, distribution of cocaine,
distribution within proximity of a school, and possession of cocaine. Although he
says police did not find drugs on him and had no physical evidence to use against
him, he pleaded guilty to the charges because he was told it was the quickest way
out of prison and he wanted to return to his newborn daughter as soon as possible.
For the second conviction, Williams was sentenced under South Carolina’s Youthful
Offender Act and served a year before he was paroled. While incarcerated, he asked
for drug treatment but was not accepted. Williams reports that after the birth of his
daughter, Onajah, and his release from prison, he began to turn his life around.

In 2004, Charleston police set up a controlled drug buy by sending a confidential
informant into the same park where Williams had been previously arrested.®”® The
informant purchased two pebbles of crack weighing only 0.3 grams.®* Although
the drug buy took place in August 2004, when Williams was 22, Williams was not
charged and arrested for selling to the confidential informant until January 2005,
almost half a year later. He had been reporting regularly to his parole officer during
the intervening months, but police never approached him about the drug buy.
Williams was offered a plea deal but maintained his innocence and chose to go

to trial. The informant, who had spent half his life in prison or jail, later testified
that he had purchased the crack pebbles from Williams. Williams was convicted of
distribution of crack cocaine and distribution of crack cocaine within a half-mile of
a school.*®

Williams was sentenced to mandatory life imprisonment without the possibility
of parole on both charges. The court used one of Williams’s juvenile offenses as

a necessary third strike to sentence him to life without parole. He was sentenced
under South Carolina’s habitual offender law, which requires a life-without-parole
sentence for a third conviction for a “serious offense.”** Distributing controlled
substances within a half-mile of a school is considered a “serious offense” under
the law.®” All of Williams’s alleged offenses took place in Harmon Park, a public
park located about 100 yards away from the housing project where Williams lived
and within a half-mile of a high school. Williams points out that mandatory LWOP
school-zone laws discriminate against people living in densely populated urban
communities such as downtown Charleston, where drug sales are unavoidably
within South Carolina’s expansive drug-free school zones.

Williams told the ACLU that he regrets what he has done and has learned from his
mistakes but believes his sentence is too severe: “I know I don’t deserve to be in a
situation like this. Being given a life sentence without parole, it’s just not right. They
locked me up for half a gram, something that amounted to $20 worth [of drugs].
That doesn’t make any sense, that they sentenced me for the rest of my life. I don’t

CCThey locked me
up for half a gram,
something that
amounted to $20
worth [of drugs].
That doesn’t make
any sense, that they
sentenced me for
the rest of my life.”
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Anthony Jerome Jackson. Photo
credit: South Carolina Department of
Corrections

CC(You will think
that I kill[ed]
someone with that
kind of time.”
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want them to do this to anybody else after me.”**® His aunt, Dee Williams, said that
when Williams called her a few hours after being sentenced, his primary worry was
his then-three-year-old daughter. “He kept saying, ‘What am I going to tell her?’”¢®
She said of her nephew’s sentence, “He has over half his life left. It’s crazy.”®'
Williams’s uncle, Sidney Williams, told a local paper at the time of his nephew’s
sentencing, “It just seems unfair and cruel.... I by no means of the imagination
condone what he has done. But I still don’t think that adds up to life in prison.”®!!

Williams has served seven years in prison and is now 30 years old. Since he has
been incarcerated, his mother died, and he was unable to attend the funeral. He has
earned his GED in prison, is writing a book, and spends his time studying the law,
reading, and playing chess. He told the ACLU that if he were allowed out of prison,
his priority would be to go to college, adding, “Since I've been locked up...I'll do
whatever I can do to increase my development and my knowledge,” but adds that “I
just pushed my education as far as I could push it” in prison.*'? He speaks regularly
with his daughter and says, “What matters the most to me is to...be a father to

my daughter and build a relationship with her. That’s what helped change me

and helped me understand that I don’t need drugs in my life. 've grown up and
matured from an adolescent into a man.”*"?

SOUTH CAROLINA

Anthony Jerome Jackson is serving
LWOP for stealing a wallet from a
hotel room.

From Conway, South Carolina, Jackson has a sixth-grade education and worked as

a cook. He was convicted of burglary for stealing a wallet from a Myrtle Beach hotel
room in November 2011, when he was 44 years old. According to prosecutors, he woke
two vacationing golfers as he entered the room and stole a wallet, then pretended to
be a security guard and ran away. Police arrested him when he tried to use the stolen
credit card at a pancake house.®"* Jackson says that he did not commit the burglary
but did attempt to use the stolen credit card.®”®* According to Jackson, because his
court-appointed attorney failed to properly prepare for trial and did not even know
the charges against him, Jackson chose to represent himself but did not understand
anything during his trial.*® Because of prior convictions for burglary in 2006 and
2009, Jackson was sentenced to mandatory life without parole under South Carolina’s
three-strikes law. He also had prior convictions for burglary and distribution of
cocaine dating back to 1986, but these offenses did not impact his sentence.®'” “I felt
hurt and afraid [of] the ending of life,” Jackson says of his sentencing.®'® “You will
think that I kill[ed] someone with that kind of time.”**® Jackson, who is now 46 years
old and speaks weekly with his mother, a pastor, says his drug addiction motivated
the crime for which he was sentenced to die in prison. When he requested substance
abuse treatment while serving time for a prior burglary conviction, he reports he was
denied treatment. Jackson says, “I begged them for help. They said no.”¢



MISSISSIPPI

Hershel Miles Jr. was sentenced as a
habitual offender to LWOP for forgery
and petit larceny for attempting to
cash a stolen check.®!

A mother and son in Panola County, Mississippi, returned home in September

2001 to find that their front door was damaged and a VCR, Sony PlayStation,
Nintendo 64 console, and Nintendo games were missing.®* The value of all of the
stolen items was under $250.°% Several days later, Miles attempted to cash a check
bearing the signature of the deceased husband of the woman whose house had been
burglarized. Miles maintains that he received the check for payment for a motor
that he sold to a man named Al on the same date as the burglary. None of the stolen
items were found to be in Miles’s possession, and he was not charged with the
burglary.®** In 2002, Miles was sentenced to life without parole under Mississippi’s
habitual offender law. According to prosecutors, Miles had prior convictions for
sale of cocaine, burglary of a non-habitation, robbery, burglary, and aggravated
burglary, and he had served time in prison for each of these prior offenses.®> Miles,
who is Black and 42 years old, has served nearly 11 years of his life-without-parole
sentence.

MISSISSIPPI

Phillip Earl Young was sentenced
to LWOP for siphoning gasoline out
of a truck.

Young siphoned gasoline from an 18-wheeler truck parked in Pearl, Mississippi.®*
When the owner of the truck confronted Young, he fled in his own 18-wheeler.
According to the district court, law enforcement officers followed Young for about
40 minutes around Jackson, Mississippi, until they arrested him.*”” In May 2010,
he was convicted of felony evasion and automobile burglary and sentenced to life
without parole under Mississippi’s habitual offender law.** Young had previously
been convicted of unarmed carjacking and grand larceny. The district court found
that his prior conviction for unarmed carjacking, in which no one was injured,
constituted a “violent crime” for the purposes of enhanced sentencing under
Mississippi’s habitual offender law.* Young, who is Black, is 46 years old.

Hershel Miles Jr.

Phillip Earl Young
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Robert Lee Mathis

Mathis says that
when he was
sentenced to die in
prison, it “felt like
[ had died again in
the Vietham War.”
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Robert Lee Mathis, a 66-year-old
Vietnam War veteran diagnosed
with paranoid schizophrenia, was
sentenced to LWOP at the age of 44
for sale of 8.2 grams of crack within
1,000 feet of a school.

Mathis was drafted into the Army and served in the Vietnam War from 1966 to
1968, after which he was honorably discharged. He says he has suffered from
post-traumatic stress disorder as a result of his combat service and that he sought
treatment for his mental illnesses, but this treatment was ineffective.®*® Prior to his
incarceration, he worked picking fruit and selling produce and was training to be a

truck driver.®!

In February 1989, Mathis was arrested for selling 8.2 grams of crack cocaine
valued at $20 near a school zone. He was also charged with possession of drug
paraphernalia for a piece of copper screen found in his pocket containing crack
residue. Mathis believes he was framed for this crime by the sheriff, whom he says
has had his eye on him ever since the two were involved in a car accident years

before.®*

He went to trial, during which his mental illness and competence to stand
trial were central issues. His court-appointed lawyer told the court he believed
Mathis was not competent to proceed and “may have been insane at the time of the
offense.”®* However, Mathis would not allow his lawyer to raise his mental illness
at trial and continually sought permission to represent himself.®** The trial judge

denied these requests on account of Mathis’s mental illness.

Mathis was found incompetent to stand trial in July 1989 and was involuntarily
committed to the Department of Health and Rehabilitative Services in
Tallahassee.®* In March 1990, the court ruled him competent to proceed to trial.®*
Mathis was convicted of distribution of crack cocaine within proximity of a school
and sentenced to life without parole as a habitual offender in April 1990. He had
prior nonviolent drug convictions: in October 1985, Mathis was sentenced to five
years in prison for two counts of constructive possession of drugs and possession
of a hallucinogen other than marijuana, and in 1986, he was convicted of sale or
purchase of heroin and sale or purchase of $5 bags of marijuana.

Mathis says that when he was sentenced to die in prison, it “felt like I had died again
in the Vietnam War.”®” His petition for rehearing, which he filed and prepared
himself without the assistance of an attorney, was denied as incoherent.®* His
pro-se appeals were similarly unsuccessful.



Mathis has been incarcerated for 23 years, during which he says he has received only
one visitor.””” Now 67 years old, he suffers from glaucoma, headaches, and extremely
high blood pressure, and requires regular dialysis.**° He describes the feeling of
being separated from his family and friends as “going off to war!”*

Mathis reports he was held in solitary confinement for one year after he was charged
with attempted assault of a prison guard.®** According to Mathis, inmate witnesses
to the incident observed the guard assaulting him over an apple that pre-dialysis
inmates such as himself were allowed to take into their dorms for a snack.**

In a separate incident, Mathis was assaulted by another prisoner, who caused
injuries requiring emergency eye surgery.®* Mathis describes his incarceration as
“hell.”** Despite this, he says he has tried to better himself in prison and has taken
educational courses, including GED classes and vocational training in masonry.®¢

OKLAHOMA

Daniel Gene Mosley is serving
LWOP for buying four ounces of
methamphetamine.

In August 2008, Mosley had just purchased four ounces of meth from a dealer and
was backing out of the dealer’s driveway when Norman, Oklahoma, drug task force
officers arrived to serve a search warrant. Officers searched his pockets and found
the drugs. He was 52 at the time. A mistrial was declared following his first trial,
and the trial judge dismissed the case.*” Following the district attorney’s appeal,
the dismissal was reversed and Mosley was retried and convicted of trafficking in

methamphetamine.®

For years, Mosley had suffered from drug addiction and alcohol abuse, leading

to a series of convictions for drug possession and driving under the influence of
alcohol. He says he did not steal or deal drugs to support his habit, and he was
never accused of such offenses. He was convicted three times of DUT in 1992 and
1993, possession of marijuana in 1993 and 1995, and possession of marijuana
and methamphetamine in 2000. In 2005, police searched his home and found 39
grams of marijuana and baggies with methamphetamine residue totaling less than
five grams. Several months later, police stopped him while he was walking on the
street and asked him if he had drugs in his possession; he handed over a small bag
of marijuana, a small bag of meth, and two syringes. As a result of the two arrests,
in 2006 Mosley was convicted of two counts of marijuana possession, one count
of meth possession, and one count of maintaining a place for keeping controlled
drugs, for which he received a suspended sentence.

As soon as he was released on bond for the August 2008 arrest, Mosley, realizing
that he was sick and needed help, signed up for drug treatment. After a two-month
waiting period, he entered and completed an intensive 10-month inpatient drug

Daniel Gene Mosley

C(In my case the
legal war on drugs
has done more
damage than the
drugs themselves.
I’ll take this to the
grave.”
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CCI needed long-
term extensive
[drug] treatment
and therapy but
did not get it in
prison. Prison
didn’t help me,
but recovery did,
and now you
want to put me in
prison for the rest
of my life?”
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treatment program. He had gotten clean for the first time in his life, enrolled in
graduate school, and was working toward a master’s degree in drug and alcohol
counseling.

“I needed long-term extensive treatment and therapy but did not get it in prison.
Prison did not work. I got to this very effective treatment program. I actually get
into recovery!” he recalls.®*’ Mosley says he grew up in a family of alcoholics and
drug addicts and left home at age 17 to escape physical abuse, all of which he
believes contributed to his later drug addiction, and which he finally addressed in
drug treatment. He had a bachelor’s degree in medical technology, but because his
criminal record made it impossible for him to get work in his field, he worked at
McDonald’s while he was studying to become a drug and alcohol counselor.

In April 2010, he was imprisoned when his suspended sentence for the 2006 charges
was revoked on account of the August 2008 arrest. Two years later, he was about to
be released to a halfway house and resume his studies when he was sentenced to
mandatory LWOP for the August 2008 charge. Mosley had been recommended for
one-year community sentencing. In a pre-sentence investigation report, a parole
officer noted that Mosley had completed inpatient drug treatment and maintained
a drug-free lifestyle, concluding, “[H]e does not appear to pose an immediate threat
to the community...it seems it would be most beneficial to work with him in a
community setting.”*> Although the judge stated she wanted to show mercy, she was
not permitted to do so under Oklahoma’s habitual drug offender statute because of
his prior nonviolent drug convictions.

“Prison didn’t help me, but recovery did, and now you want to put me in prison
for the rest of my life? I had a drug addiction; I needed recovery,” Mosley told the
ACLU. “In my case, the legal war on drugs has done more damage than the drugs
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themselves. I'll take this to the grave.

Now 57, Mosley has been incarcerated for three and a half years, during which he
has participated in drug recovery and faith-based programs. He reports he has
stayed clean and sober despite the hopelessness of his sentence, which he says “is like
being buried alive.”** If released from prison, he wants to resume the career path he
was on when he was incarcerated and help other people with drug addiction.

“I went to school to work toward a degree in counseling to be a part of the solution
rather than the problem,” he told the ACLU.** “I got into recovery, and I took it as
a vision of God. I had this deep-down feeling that this is what ’'m supposed to do
for the rest of my life, to educate myself and use my past experiences of addiction,
depression, and prison, and use my success to...get these people the help they need

instead of just throwing them in prison.”®**



Lance Saltzman is serving LWOP
for armed burglary when he was 21
years old, when he broke into his
own home and took his stepfather’s
gun, which his stepfather had shot
at his mother and repeatedly used to
threaten her.

Saltzman was attacked by a pit bull when he was 17 months old, which caused head
trauma that left him with ongoing cognitive deficit, according to his mother.*>

As a teenager, Saltzman had a serious drug problem, for which he says he never
received treatment.®>® He was convicted of a series of misdemeanor offenses before
his eighteenth birthday, including driving with a revoked license, providing a false
name, marijuana possession, petty theft, and trespass.®” In 2003, Saltzman was
sentenced to two years in prison for burglary of his brother’s friend’s house with his
brother when he was 16 years old. He dropped out of school after completing the
ninth grade and worked a number of odd jobs including roofing, block work, and
house construction.®*® He lived at home with his mother, Christina Borg; stepfather,
Toni Minnick; and younger brother.

One afternoon in March 2006, Saltzman told the ACLU, Minnick and his mother
were in the midst of a heated argument.®** At one point, Minnick retrieved his gun
from the bedroom, pointed it at Saltzman’s mother, and fired it near her.*® Borg
called the Green Acres Police Department to file a report.*** Officers took the gun,
for which Minnick had a permit, but returned it to him a few days later.®> No
charges were filed. According to Saltzman and his mother, shortly after his weapon

was returned, Minnick pulled the gun on Borg again and threatened to kill her.**

Saltzman told the ACLU that he feared for his mother’s life and “decided that
[Minnick] should not keep this firearm, as he already proved that he is not
responsible and a danger to all of us in the house.”** One day in June, when no
one else was home, Saltzman removed the gun from his stepfather’s bedroom.**
According to evidence presented at trial, Saltzman subsequently sold the gun to a
friend to feed his drug addiction.®® The gun was later used in the commission of a
burglary. His mother told the ACLU, “As far as 'm concerned, I would be dead right
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now if he hadn’t taken the gun.

When Minnick returned home from work that day, he noticed that his gun was
missing and notified the police. The police later found the gun in the possession of
the young man who had committed the burglary, who told the police he obtained
the firearm from Saltzman.**® Saltzman was charged with armed burglary, grand
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Lance Saltzman with his sister,
Jessica.

When he was 22
years old, Saltzman
was sentenced to
mandatory life
without parole for
the burglary of his
own home, because
he committed

the crime within
three years of his
release from prison
for a burglary he
committed when
he was only 16.
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CCI was 21 years
old at the time [of
the crime]. I will
remain in prison
until I die. Now

[ ask, has justice
been served?”
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theft of a firearm, and being a felon in possession of a firearm—all for breaking into
his own home and taking his stepfather’s gun. He had taken nothing other than the
gun and was charged with stealing only the gun. When police arrested Saltzman,
they found cocaine in his car and charged him with possession of cocaine as well.
Two months later, Saltzman was also charged with the burglary and grand theft
committed by the young man with his stepfather’s gun, though Saltzman claims he

was not involved in that crime.®®

In February 2007, when he was only 22 years old, Saltzman was sentenced to
mandatory life without parole for the burglary of his own home. He was sentenced
under Florida’s Prison Releasee Reoffender Law because he was found to have taken
his stepfather’s gun within three years of his release from prison for the burglary he
had committed when he was only 16. According to Saltzman, prior to trial he was
offered a plea deal of five years; he says his attorney never explained to him that he
faced a likely life sentence if he was convicted at trial.®”

Saltzman’s mother was shocked by her son’s sentence. “He left the house with a gun...
because he feared for his and my life,” she said.®! “It was a home he had lived in his
whole life. How do you burglarize your own home?”* In an affidavit filed with the
Palm Beach County Court, Minnick argued for a reduction of his stepson’s sentence:

When Lance was suspected of stealing my firearm, I had never
intended to report more than a grand theft offense. Had I known

the State of Florida would prosecute this offense as one of a burglary
which would expose Lance to being incarcerated for life, I never would
have reported the offense to the police, as it was only a grand theft, at
the most.®”

“In my heart,” he told the court a few years after Saltzman was imprisoned, “Lance
Saltzman should not have a life sentence...I feel Lance has done enough time in
prison for the crime he committed three years ago.”*"*

Saltzman’s incarceration has been devastating for his mother, who told the ACLU,
“I can’t eat, I can’t sleep. ’'m 91 pounds because of this, because I am sick to death
over what they are doing to my son. 'm dumbfounded over the whole thing.”¢”
Compounding her mental anguish, Borg says she is broke from paying her son’s
legal fees and can no longer afford an attorney to represent her son.*’

Saltzman told the ACLU, “I was just trying to do the right thing. I didn’t burglarize
my own house; I lived there my whole life with mom and dad and brother. I
shouldn’t have a life sentence for going into dad’s bedroom.”®”” He has now been in
prison for six years. In this time, he has taken a number of courses and participates
in a faith-based program. “I was 21 years old at the time [of the crime],” he said. “I
am now 29 years old. I will remain in prison until I die...Now I ask, has justice been
served?”¢7



LOUISIANA

Kawan Stack has been serving LWOP
for possession of stolen things for 17
years, since he was only 23 years old.

Stack was a small-time street hustler who bought and sold items from others who
needed money to support their drug addictions. According to Stack, he did this to

support his own addiction to crack cocaine, which he had been using since age 14.°”

Stack grew up without a father and says he repeatedly witnessed his mother being
680

beaten by boyfriends.

Following a burglary in an apartment, police found stolen property in Stack’s
apartment in November 1996: rings (including a ring depicting the face of Jesus
Christ), a gold chain, a men’s watch, a cordless telephone, and an amplifier.®®' Police
investigating the burglary had contacted Stack’s probation officer to inquire whether
he was in possession of some of the stolen items. Stack told police that he had bought
the items from a “clucker,” a term for a drug addict who will do anything to obtain
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drugs.

Stack’s first trial ended in a mistrial when the owner of the property perjured
herself in court. According to Stack, the owner recanted and initially refused to
testify against him in his retrial, but she relented after the District Attorney’s office
threatened to charge her with falsifying a police report.®®* On retrial, Stack was
convicted of two counts of possession of stolen things in May 1997.5%

Stack was originally sentenced to seven years in prison on each of the two counts,
but he was resentenced to mandatory LWOP as a third-strike offender.®® Stack had
pleaded guilty to his two prior convictions for attempted armed robbery when he
was 17 years old and for two counts of distribution of 0.15 grams of cocaine when
he was 18 years old. Stack used no violence in the commission of the attempted
armed robbery.®* Of his second conviction, Stack says that he was selling fake crack
rocks to support his drug addiction and pleaded guilty to cocaine distribution even
though the prosecutor never produced a videotape of him selling the counterfeit
rocks to an undercover agent. According to Stack, he was never advised that his next
charge could result in a life sentence on account of his prior convictions.®*

He says of his sentence, “It’s like saying you’ll never amount to anything, as what
was told to me as a child...You have no rights, no privileges, and the government
now owns you.”*® He adds, “A man should have a chance at being redeemed.”*® His
fiancée, Sandra Morris, and mother, Brenda Stack, stay in regular contact with him
and fervently hope for his release one day.

Stack has served 17 years of his LWOP sentence. He says that he has been reformed,
is now humble and wiser, and has purpose and vision. He has completed anger

Kawan Stack

C(CIt’s like saying
you'll never
amount to any-
thing. You have no
rights, no privileg-
es, and the govern-
ment now owns
you. A man should
have a chance at
being redeemed.”
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junk dealer, for $65.
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management, substance abuse, and self-help programs while incarcerated. He
describes prison as “pure hell” and says he has been held in solitary confinement
for a combined five years for defiance, drug use, and possession of currency bills.*
In addition, according to Stack, Louisiana State Penitentiary prison guards sprayed
him with Sabre Red, a chemical agent, leaving him with second-degree burns on his
face and upper torso.

LOUISIANA

Ricky Carthan, a junk dealer, is
serving LWOP for possession of
stolen metal parts.

In August 1998, a jury convicted Carthan of felony possession of 10 stolen stainless
steel railroad tank car valves and a steel elbow pipe.®' The metal parts had been
stolen from a valve company and were found in the possession of a junk aluminum
recycling center. The junk dealer said he had purchased the metal parts as scrap
metal from Carthan for $65.* Carthan, who had a junk business of his own, says
he had bought the items for $10 or $15 from another man known as Scarface.*”
Though the $65 value of the metal parts was based on the set market rate per
pound of stainless steel, and the owner of the parts had not paid money for them
but received them in a swap from the owner of a recycling center, the jury found
the parts had a value greater than $100, the threshold for the offense to qualify as

a felony.®* The jury also convicted Carthan of misdemeanor possession of a stolen

cellular phone.®*

Carthan, who also worked as an offshore rigger prior to his incarceration and served
in the U.S. Army until he was honorably discharged in 1977, was sentenced to
mandatory LWOP in December 1998 as a fourth felony offender under Louisiana’s
habitual offender law. He had previously pleaded guilty to two counts of issuing
worthless checks in 1997 and to theft of items valued between $100 and $500

in 1995, when he was 36 years old.*® He had also been convicted of attempted
aggravated rape in 1979, at age 20, for which he served eight years in prison.*”’

Now 54 years old, Carthan has been in prison for 16 years. He is married with three
children and talks with his mother once a week. The state of Louisiana terminated
his parental rights on account of his life sentence and also sought to terminate his
wife’s parental rightsfollowing her incarceration for issuing worthless checks.®®
Carthan says his sentence is “like knowing you are alive, but not living.”*” He
unsuccessfully sought post-conviction relief, his habeas corpus petition challenging
his conviction and sentence was rejected as time-barred under the Antiterrorism
and Effective Death Penalty Act of 1996, and several subsequent habeas petitions
were similarly dismissed.” Carthan, who is Black, works as an inmate-counsel
substitute assisting other inmates with legal matters.



LOUISIANA

Ronald Lee Washington, 48, is
serving LWOP for shoplifting two
Michael Jordan jerseys from a Foot
Action athletic store in Shreveport,
Louisiana, in August 2004.7""

On his way out of the store, Washington was confronted by the assistant
manager and gave him one of the jerseys before departing.”” When mall security
apprehended Washington outside the store, they found the second of the stolen

jerseys on him, and he admitted to taking it.””* Although Washington says the jerseys

were on sale that day for $45 each, he was held responsible for their full price of $60
each, raising his theft conviction from a misdemeanor to a felony because the total
amount exceeded $100.7* Following a 45-minute trial, Washington was convicted
of one count of felony theft of goods valued at over $100. A crack addict who also
worked as a drywall finisher, cook, and general laborer, Washington says that he
shoplifted in order to support his drug addiction.”

Washington was sentenced to LWOP as a fourth-strike felony offender under
Louisiana’s habitual offender law.” Over the previous 21 years, he had been
convicted of forgery, possession of cocaine, four counts of theft of goods, and
twice of simple burglary.”” According to Washington, he had never received drug
treatment prior to being sentenced to spend the rest of his life in prison. He recalls
of his sentencing, “I felt as though somebody had just taken the life out of my
body.””*® He adds, “I seriously felt rejected, neglected, stabbed right through my
heart. I also felt it was...to be sentenced to death.”’®

Washington has been incarcerated for 10 years. He has finally received substance
abuse treatment and counseling, and he has completed anger management and
victim awareness programs. He works as a baker in the prison and spends his free
time in religious study. He laments that no matter his achievements in prison, he
will never be permitted to return to society. “Whatever you had or established, it’s

now useless, because you're being buried alive at slow pace,” he says.”"

LOUISIANA

Paul Carter is serving LWOP for
possession of a trace amount of
heroin residue that was so minute it
could not be weighed.”"

Carter grew up fatherless in what he describes as the “ghetto” of New Orleans, and

C(CI felt it was to
be sentenced to
death. Whatever
you had or estab-
lished, it’s now
useless, because
you’re being buried
alive at slow pace.”
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within you is taken
away.’

Patrick Matthews with his mother,
Cathy Matthews, and two children,
Blayton and Hayley, who are eight
and six years old.
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he began using drugs at an early age. He struggled with heroin addiction for years
but says he never received drug treatment before he was sentenced to die in prison.

In November 1997, when Carter was 29 years old, two New Orleans police officers
investigating narcotics activity on a street corner near a housing project observed
Carter, with a plastic bag, standing with another man.”** Reportedly because they
believed Carter was about to make a drug sale, police searched him; they found a
hypodermic needle and a bottle cap in Carter’s coat pocket.”" Police also found a
small amount of powder inside a piece of foil on the ground, which prosecutors
said Carter had thrown.”" The residue in the bottle cap and the small amount of
powder inside the piece of foil tested positive for heroin; the syringe was clean.”> A
New Orleans Police Department criminalist testified for the prosecution that “the
amounts were too insignificant to weigh.””'® Police also found fake crack rocks on

Carter, which he said he was selling in order to obtain heroin for his own use.”"”

Carter was convicted of possession of heroin. He was initially sentenced to 10 years

in prison as a third-strike habitual offender, but after the prosecutor won a motion

to reconsider his sentence, Carter was resentenced to LWOP.”'® Carter’s sentence was
based on two prior convictions, one for simple escape in 1987 at age 18, and the other
for possession of stolen property in 1990 at age 21.7** Of his sentencing, Carter says

it felt “like the life within you is taken away.”’*” Now 45 years old, Carter has served

16 years in prison. While imprisoned, he has earned his GED, completed courses in
anger management and culinary arts, and is receiving substance abuse treatment.

He says that he wishes he could be given one more chance to become a productive
citizen, and he wishes to help prevent others from following the same path.”!

LOUISIANA

Patrick W. Matthews is serving
LWOP for stealing tools from a tool
shed and a welding machine from a
yard when he was 22 years old.

A father of two, Matthews worked for a historical restoration company, but after
construction work dried up he says he could not find employment and spiraled into
drug addiction. Despite his addiction to methamphetamine and heroin, Matthews
reports he never received any substance abuse evaluation or treatment after his first
conviction at age 18 or before he was sentenced to die in prison at age 22.

According to prosecutors, in April 2009, Matthews stole tools from the tool shed
on a property in Slidell, Louisiana, with a co-defendant.”? They also allegedly stole
a welding machine and generator from the yards of two other houses in Slidell.”?
The property was recovered and returned. Matthews was arrested while riding in



the truck of a friend who pawned the tools; he says that he merely helped his friend
pawn some items he did not know were stolen.”*

In November 2009, Matthews was convicted of one count of simple burglary, for
stealing the tools, and two counts of theft, for stealing the welding machine and
generator. Prior to convicting him, the jury asked whether he could instead be
convicted of accessory to burglary after the fact, but the court said no. Matthews
was originally sentenced to 10 years on the burglary count and seven years on
each of the theft counts. He was resentenced to life without parole for the burglary
charge as a fifth-time habitual offender and to 20 years on one of the theft charges.

“I never in the world would’ve thought that could happen,” he says. “Made one mistake
and was treated like a murderer.”’* He had no violent criminal history and had never
served a single day in a Department of Corrections facility. His co-defendant also had
prior convictions but received a five-year suspended drug court sentence.

Matthews’s prior convictions were four simple burglary convictions stemming from
a single incident in 2005 when he was 17 years old; he burglarized a pawn shop

and fruit stand with friends while high on methamphetamine, reportedly to get
money to buy more drugs. According to Matthews, his attorney told him that the
other charges would be dropped if he pleaded guilty to three simple burglaries, so in
order to return to his one-year-old son, he pleaded guilty to three counts of simple
burglary in 2005 and received a five-year suspended sentence. He was then rearrested
on a fourth simple burglary charge that was supposed to be dropped due to the plea
agreement (this count should have been resolved as part of the 2005 plea deal but was
inadvertently omitted) and was convicted of the fourth charge in 2007, making him
a four-time offender even though the charge had stemmed from the same incident in
2005, his first offense. He received an additional two years of probation. He says he
was never warned that he faced a potential life sentence if he burgled again.

In denying Matthews’s appeal, Judge Page McClendon wrote in a concurring
opinion, “I do not believe that the ends of justice are met by a mandatory sentence
for this 22-year-old defendant, who did not invade any homes and whose past
criminal history was limited to nonviolent crimes. Thus, I am constrained to
follow the mandate of the legislature... However, I am compelled to note that the
imposition of a life sentence for this particular defendant forever closes the door
of hope, negates any chance of the defendant becoming a contributing member

of society, and imposes an undue burden on the taxpayer, who is required to feed,

house, and clothe him for life.”7?

His mother, Cathy Matthews, told the ACLU, “To see your child get life without
parole at 22 years old has to be the most gut-wrenching feeling that you could ever
feel. Because it’s like giving him a death sentence. Because there’s no life—no life for
a man, with his children or his parents or anybody else once they’re in there.””?” She
adds, “Something has to change. Because these boys are just getting wasted away in
these prisons for no reason...They’re not really bad, they just have a drug problem

CCI do not believe
that the ends of
justice are met

by a mandatory
[life]| sentence for
this 22-year-old
defendant [which]
forever closes the
door of hope,
negates any chance
of the defendant
becoming a con-
tributing member
of society, and
imposes an undue
burden on the
taxpayer.”’

— Judge Page McClendon
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and needed help and didn’t get that, either. Patrick didn’t get one ounce of drug
help. None.”7?

Now 25, Matthews has earned his GED in prison and participates in Narcotics
Anonymous and Alcoholics Anonymous. He desperately misses his two young
children, Blayton and Hayley, who are eight and six years old, respectively. He says

of his sentence, “It feels like you are dead to the world, empty inside and stripped of
your children’s life...Stripped from the world, who treats you as if you are dead, in
the tomb.””? He told the ACLU that he wishes for another chance to raise his children
and be a law-abiding citizen. “I pray I get another shot at life,” he said.”

LOUISIANA

Timothy Jackson is serving LWOP
for shoplifting a jacket from a Maison
Blanche department store in New

Orleans when he was 36 years old.”"
The jacket cost $159.

Jackson, who worked as a restaurant cook and had only a sixth-grade education, was

addicted to drugs and says he was on drugs when he walked out of the store without
paying for the jacket in January 1996.7* A store security agent followed Jackson,
who put the jacket down on a newspaper stand and tried to walk away when he
realized he was being followed.”*

At the time, Jackson’s crime carried a two-year sentence; it now carries a six-month
sentence. Instead, the court sentenced Jackson to mandatory life without parole,
using a two-decades-old juvenile conviction for simple robbery (from 1979, when
he was 17) and two simple car-burglary convictions (from 1986 and 1991) to
sentence him as a fourth-strike offender.”* The Louisiana Fourth Circuit Court of
Appeal initially decreased the sentence, calling it “excessive,” “inappropriate,” and
“a prime example of an unjust result.”’* Stating that Jackson “is a petty thief, but
he has not shown himself to be a violent criminal,” the court noted that he had not

used a weapon when he committed the 1979 robbery, during which he took $216.7

However, the Louisiana Supreme Court ruled that judges may not depart from
life sentences mandated by the habitual offender law except in rare instances. The
life sentence was reinstated despite the objections of Judge Bernette Johnson,
who wrote, “This sentence is constitutionally excessive in that it is grossly out of
proportion to the seriousness of the offense.””*

“I'm locked up like I killed someone. They’ve got people who killed people got
less time than I did,” Jackson said. “A $159 jacket. If somebody had told me I could
get life for that, I wouldn’t believe them.””*® His sister, Loretta Lumar, recalls of his



sentencing, “When I heard ‘life; only thing I was thinking, [was] ‘death. And I just
broke down crying and just ran out of the courtroom...to me, that’s death.”’*

Of his sentence, Jackson says, “A life sentence without parole, it take all hope from a
person and their family.””* Sobbing, his sister told the ACLU, “It’s like he don’t even
exist no more because they took his life from him. He never been married. He don’t
have no kids whatsoever. And it’s a shame to see his life is just gone to waste. I try
not to think about him dying in there.””*! She adds, “It’s a hurting thing. It just hurts
to even just talk about him.”7*

Jackson has served 16 years in prison. He is 52 years old and suffers from various
health problems, including diabetes, high blood pressure, and blackouts. He

has learned woodworking in prison and makes rocking chairs, dining sets, and
grandfather clocks, all of which are sold at the Angola prison rodeo. He has earned
his GED and has also participated in Alcoholics Anonymous and other self-
improvement programs. Jackson reports he has an excellent disciplinary record and
has achieved “trustee” status at Louisiana State Penitentiary, a classification granted
to prisoners who have served at least 10 years with good conduct and are trusted to
work outside the prison’s secure perimeters.

“I'am much older and...I am a changed man,” Jackson says.”* “I would like to get
out of prison at an age that I could be able to work and help myself and others.””**
His sister told the ACLU that she prays her brother gets a second chance: “He done
paid his dues...I pray, every day, that he come home. That’s all I want to do, is see
him walk through them doors upstairs. Or be here before I get off from work and
just surprise me. That’s all I want. That’s all I want. I don’t want a million dollars—

I want none of that. I just want to see my brother walk home.””#

OKLAHOMA

Larry Yarbrough, a grandfather,
restaurant owner, and livestock
farmer, was sentenced to LWOP after
police found an ounce of powder
cocaine, three marijuana cigarettes,

and scales during a raid of his home
iIn November 1994.

Yarbrough was convicted of trafficking in a controlled dangerous substance
(cocaine) and misdemeanor possession of marijuana and paraphernalia. Yarbrough
claims the cocaine was planted by law enforcement officers, noting that evidence
introduced at trial revealed police found the drugs two hours after a drug-sniffing
dog failed to find them.”®

CCI’'m locked up
like I killed some-
one. They've got
people who killed
people got less
time than I did.

A $159 jacket. If
somebody had told
me I could get life
for that, I wouldn’t
believe them.”

Larry Yarbrough with a guide dog he
trained through a prison program.
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In 2002 and

again in 2011, the
Oklahoma Pardon
and Parole Board
unanimously
recommended
that Yarbrough’s
sentence be
commuted, but
the governor has
refused to do so.
Yarbrough has now
been incarcerated
for 18 years.
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In 1997, Yarbrough was sentenced to mandatory LWOP on the cocaine trafficking
charge for the 28 grams of cocaine found in his house. He was 47 years old. “After
I learned he was being given life without parole, I was upset about it,” one of the
jurors who convicted Yarbrough later wrote to the pardon board. “I lost it because
we were not told before we voted.”’*

Oklahoma state law requires an LWOP sentence for drug-trafficking charges after
prior convictions for two or more felonies.”* Yarbrough had been convicted of
receiving stolen property in 1989, for which he received probation. He had also
been convicted of four counts of unlawful delivery of marijuana and one count of
LSD delivery arising from a single sting operation in 1982, during which he says he
purchased four bags of marijuana from a dealer over four months for his own use
and shared a two-ounce bag of the marijuana with the dealer’s cousin, a confidential
informant. According to Yarbrough, the dealer also gave him a stamp to give to his
cousin, which he says he did not recognize as a tab of LSD.

In 2002, the Oklahoma Pardon and Parole Board unanimously recommended
commutation, but former Governor Frank Keating refused to commute the sentence.
In August 2011, the Pardon and Parole Board again recommended that his sentence

be commuted, but in October 2011 Governor Mary Fallin refused to do so.”

“I feel like T had just died,” Yarbrough says of his sentence. “It’s like your whole
world just end.””*® Now 63 years old, he has been incarcerated for 18 years. He
reports he has not been written up for any disciplinary infraction during his
nearly two decades in prison. He trains guide dogs for the blind and others with
disabilities, counsels young men entering prison, and says he has taken every
substance abuse program offered at his prison.

Yarbrough and his wife, Norma, have been married more than 42 years and have
five children and 13 grandchildren. Yarbrough says that being separated from

his family “is like taking out your heart, because my wife and kids are my reason
for living.””*' Before his incarceration, Yarbrough owned and operated a popular
barbecue restaurant in Kingfisher, Oklahoma, where he was known for giving back
to his community. If he were released, he would join his family in California and
run a barbecue restaurant with his wife, daughter, and son-in-law.



SOUTH CAROLINA

Lloyd Wright, a 34-year-old
Charleston man, is serving LWOP for
selling $50 worth of crack cocaine
within a half-mile of a school.

In September 2007, Wright, then 28, sold crack cocaine to an undercover officer
posing as a drug buyer as part of a joint undercover operation by Charleston police
and the FBI.”* Police videotaped the transaction and arrested Wright three weeks
later.”> He says that he was selling crack because he was poor and unable to find
work; according to Wright, at the time, it was the only way he knew how to take care

of his family, including his ailing mother.”*

A jury convicted Wright of charges of distribution of $50 worth of crack cocaine
and distribution of crack within a half-mile of a school.”® In May 2009, he was
sentenced to mandatory life without parole under South Carolina’s three-strikes law.
The court used a juvenile conviction as a necessary third strike to sentence Wright
to LWOP. According to prosecutors, Wright had previous convictions for possession
of crack, possession of a stolen vehicle, and unlawful carrying of a pistol dating back
to 1997, when he was 18 years old.

Wright has been incarcerated for five years, and he spends his time studying the law,
reading the Bible, and praying. He says he remains close to his wife and mother.
Wright told the ACLU of his sentence, “To me to have life without parole is just like
being dead...I am very stress[ed] and depress[ed] to know I might not ever be with
my loved ones and I might die back here in this place.””* If given the opportunity
to appear before a parole board, he says, “I would [tell] them how I made some
mistakes in my life, [but] being in prison has changed my life...Even though I
committed a crime, I'm not a violent person, and I have changed my life to be more
positive and productive if I was to be let back in society.””*

Oscar Giles, 64, is serving a life-
without-parole sentence for an
armed burglary committed when he
was 29. He has been incarcerated for
over three-and-a-half decades.

At 3:30 a.m. on December 20, 1978, a week before turning 30, Giles reports he broke
into a liquor store in Lakeland, Florida. According to Giles, no one was present

Lloyd Wright. Photo credit: South
Carolina Department of Corrections

CCTo me to have
life without parole is
just like being dead.
[ am very stress[ed]
and depress|ed] to
know I might not
ever be with my
loved ones and 1
might die back here

in this place.”

Oscar Giles

A Living Death: Case Studies 119



Godbolt was con-
victed of simple
burglary and was
initially sentenced
to six years in
prison, but was
resentenced to life
without parole as a
habitual offender.
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7>8 He says that when officers arrived on the scene, he ran and

during the break-in.
was caught about 20 minutes later.””® According to Giles, officers found a gun on
the ground about three blocks away from the store and attributed the gun to him;
he says his fingerprints were not found on it.”® Giles told the ACLU he committed
the burglary because he was “young and stupid.””*' He had a tenth-grade education
and had been working as a laborer.”®? He had one prior conviction for attempted
burglary of an unoccupied building committed in July 1978 for which he received a

five-year sentence.

In May 1979, Giles was convicted and sentenced to life imprisonment for the
armed burglary of the liquor store, 15 years for possession of an illegal weapon,
and five years for grand theft of over $300 but less than $20,000. When he heard the
sentence, Giles said, “It felt like I had been sentenced to the electric chair.”’?

Since he was incarcerated 36 years ago, Giles says he has had only one visit.”** He
hopes to be released from prison so that he can spend time with his 85-year-old
mother before she dies.” She lives in Alabama and is too old to visit him.”* It’s
“tough and lonely” in prison, Giles says. “I been in prison for 36 years. Seems like

I would get used to it. But that will never happen.”’®” While in prison, he has taken

life skills programs and participated in Alcoholics Anonymous and Narcotics
Anonymous.”® He attends programs six nights a week and reads, exercises, and walks
in his spare time.”® He told the ACLU, “I am older and wiser now, I am sorry for all
the pain that I caused for my family...I just want to get out and do the right things.”’”

LOUISIANA

Roderick Karzon Godbolt was
sentenced to LWOP for stealing a car

radio from a 1988 Nissan Stanza in
January 2004.

Godbolt had been fixing and reselling radios and claimed that he had permission

from the car owner’s cousin to take his car radio for repair and says he believed

he was taking the cousin’s car radio, but had the wrong car.””’ He testified that he
was intoxicated at the time of the offense and later paid nearly $100 restitution

to the owner of the radio.””? Godbolt was convicted of simple burglary and was
initially sentenced to six years in prison, but was resentenced to LWOP as a habitual
offender.””? He had previous convictions for distribution of cocaine in 1995,
possession of cocaine in 1994, simple burglary of an inhabited dwelling in 1994,and
distribution of cocaine in 1994 and 1993.77* The trial court never informed him

of the one-year deadline to file a post-conviction appeal, and his applications for
post-conviction relief were denied as too late.””” His subsequent habeas corpus
petition was also denied as time-barred under the Antiterrorism and Effective Death



Penalty Act of 1996, which imposes a one-year deadline.””® Godbolt, who is Black, is
45 years old.

LOUISIANA

Ronnie Chester was sentenced to
LWOP for possession of stolen tools.

In February 1994, a truck containing tools used in the owner’s construction business
disappeared from his carport in Hammond, Louisiana.””” The next day, Chester and
another man sold a toolbox containing over a dozen straight wrenches and four
offset wrenches to a friend for $30.”® The purchaser, who worked clearing land at
construction sites, subsequently discovered that the tools had been stolen from his
former employer and returned the tools to him.””” At Chester’s trial, the prosecutor
presented no direct or circumstantial evidence of how Chester came into possession
of the stolen tools.” Nonetheless, Chester was convicted of possession of stolen
property and was sentenced to life without parole under Louisiana’s habitual offender
law.”®' The court of appeal reversed his conviction and sentence on the grounds that
there was insufficient evidence to show that Chester was aware that the tools had
been the subject of a theft, and additional circumstantial evidence concerning his
acquisition of the tools would be required to sustain a conviction.”® On appeal, the
conviction and sentence were reinstated.”® Chester, who is Black, is 59 years old.

LOUISIANA

Charles Alford is serving LWOP

for attempted possession of more
than 28 but less than 200 grams of
cocaine.

Alford ran and operated a parking lot in New Orleans. In February 1996, when

he was 30 years old, Alford says he tried to set up a drug deal, unaware that he

was interacting with an undercover officer. Alford was charged with possession of
cocaine, but he was convicted at trial of the lesser offense of attempted possession.
He was sentenced to mandatory LWOP as a third-strike offender under Louisiana’s
habitual offender law. According to Alford, he had two prior convictions, one for
possession of a stolen 10-speed bike in 1985 when he was 20 years old, and another
for possession of cocaine with intent to distribute in 1989 when he was 24.7%

Alford says of his sentencing, “My life flashed in front of me. I thought I was going
to die in Angola. I remember being scared to tell my mother, I did not think she
could have handled this.””®> Since he was incarcerated 17 years ago, he has studied
welding and woodwork and graduated from his prison’s welding program. If

Charles Alford, at his graduation
from the Louisiana State Penitentiary
welding program.

CCWhen you watch
T.V. it really hurts;

you see how beauti-

ful the world is.”
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Stanley Carnell Veal
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released from prison, he wants to get married and work as a welder. Alford, who
now is 47 years old and incarcerated at Louisiana State Penitentiary in Angola,
Louisiana, told the ACLU, “[It is] hell here at Angola, wondering will I ever get
married, will I ever own land, build a house. When you watch T.V. it really hurts;

you see how beautiful the world is.”7%

LOUISIANA

Percy Jones is serving LWOP for
possession of a stolen van.

In September 2006, Jones was found driving the Harvest Time Fellowship Church’s
stolen van, which bore the church’s logo and had been stolen four days earlier.”"
Jones claimed that he had gotten the van from a friend.”® After a one-day trial,

he was found guilty of possession of a stolen vehicle worth more than $500. He
was initially sentenced to 10 years in prison but was subsequently sentenced to life
without parole as a fourth-strike felony offender in December 2007.7* Jones had
pleaded guilty to the three predicate convictions used to sentence him to LWOP:
attempted possession of a firearm by a convicted felon in 1996, theft in 1996, and
manslaughter in 1997.7° He also had a prior conviction for attempted simple

burglary in 1987.7! Jones, who is Black, is now 44 years old.

LOUISIANA

Stanley Carnell Veal is serving LWOP
for simple possession of two rocks of
crack cocaine.

Veal says he dropped out of school after completing the eighth grade and later
descended into drug addiction.”? According to Veal, who is Black, he was pulled
over for speeding 50 miles per hour in a 20 mile-per-hour zone in Avondale and
patted down and searched by police, who found the crack.”? In February 2000, he
was initially sentenced to five years in prison but was subsequently sentenced to
LWOP at age 41 because of his prior convictions for attempted armed robbery in
1985, distribution of cocaine in 1991, and cocaine possession in 1995.

Veal says of his sentence, “It felt like a death penalty...for getting high off of
drugs.””* Formerly a drug addict, Veal says, “I wished that I would have received
treatment for substance abuse and I believed that my effort would have changed my
life. I was denied treatment.””® Veal has been incarcerated for 14 years and is now
55. He told the ACLU that he believes he has been rehabilitated through Louisiana
State Penitentiary’s self-help programs. While imprisoned, he has completed
substance abuse treatment and is drug free; he also participates in faith-based
programs and reads the Bible daily. He says that prison has been “a living hell,”



and after witnessing the stabbing of another prisoner, he says, “I was in shock by
realizing that I really don’t belong here.””*®

MISSISSIPPI

William Henry Clay was sentenced
to LWOP for stealing tools valued at
about $250 from the back of a truck.””’

Clay testified that he was drunk on corn whisky at the time of the crime, which
took place on New Year’s Eve 2001. Prosecutors systematically excluded four Black
potential jurors from the jury, which Clay unsuccessfully tried to challenge on
appeal.””® The jury convicted Clay of grand larceny, and although the crime carries

a maximum sentence of five years’ imprisonment, he was sentenced to a mandatory
LWOP sentence under Mississippi’s habitual offender law because of his prior
violent felony convictions more than twenty years earlier for attempted rape in 1975

and manslaughter in 1980.”

MISSISSIPPI

James Curtis Kelly was sentenced to
LWOP for grand larceny for stealing

a money bag from a desk drawer in a
municipal building.?%

A married father, Kelly worked as a forklift operator. According to Kelly, he
struggled with drug addiction and previously stole to support his addiction, but had
finally entered treatment following a prior arrest and was getting his life back on
track. In June 2003, he was working off fines by washing cars and doing janitorial
work for the Flowood Police Department in central Mississippi.?*' A court clerk
noticed a money bag was missing from a desk drawer, and police later recovered

it from Kelly’s car.*”> He was sentenced to a mandatory LWOP sentence under
Mississippi’s habitual offender law because of his prior convictions for robbery and
grand larceny.®” According to court records, he had previously pleaded guilty to one
count of grand larceny, one count of strong arm robbery, and three counts of armed
robbery in 1986, when he was 19 years old, and in 1998, when he was 28 years

old.** Kelly, who is Black, is now 47 years old and has served 10 years of his LWOP
sentence. He has completed drug treatment in prison and says that being separated
from his family has been “pure hell.”*

William Henry Clay

James Curtis Kelly
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The trace amount
of cocaine in his
pockets was so
small that the state
crime forensic
examiner testified
it was “not a weigh-
able amount of
substance.”
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MISSISSIPPI

Vincent Carnell Hudson was
sentenced to LWOP for having

a trace, unweighable amount of
cocaine in his pockets—an amount
Invisible to the naked eye.

In February 2007, Hudson a mechanic, was arrested for having an open container
of beer while riding as a passenger in his brother’s car near the small town of
Louisville, Mississippi.®® After his arrest, police sent the clothing Hudson was
wearing to a state crime lab for testing.®” The lab reportedly found a trace amount
of cocaine in one shirt pocket and one pants pocket. The amount of cocaine was so
small that the state crime forensic examiner testified it was “not a weighable amount
of substance” and “just a very, very minute amount of substance.”®® Hudson was
convicted of possession of cocaine and sentenced to LIWOP under Mississippi’s
habitual offender statute because of his prior felony convictions, which dated back
more than 20 years.*” According to the court, Hudson’s prior convictions were for
felony shoplifting, possession of heroin, aggravated assault of a law enforcement

officer, armed robbery, and felony driving under the influence.?'°

Hudson was imprisoned at the Mississippi State Penitentiary in Parchman in
October 2008. He was in good health and was well enough to work in the cafeteria.
In September 2009, he was placed in solitary confinement as a disciplinary action
for having a cell phone in his possession. After his two- or three-week confinement,
61-year-old Hudson reported he emerged frail, weak, and suffering from severe
pneumonia. According to the Southeastern Christian Association, he complained
that he could hardly walk, and for three weeks he was treated at the prison
infirmary, where he coded twice. He was transferred to a hospital, where he was
placed on a respirator, underwent dialysis, and required insertion of a feeding

tube over the course of his four-week hospitalization. Following his return to the
prison infirmary in December 2009, he was unable to walk, speak, see, or eat. He
still had a tracheostomy and feeding tube inserted and was partially paralyzed and
incontinent. In early 2010, his family reported that he appeared to be malnourished
and dehydrated, and they feared for his life.

In March 2010, the Supreme Court of Mississippi reversed and rendered his
conviction and sentence, not because his sentence was excessive, but because the
court found that the evidence against him was insufficient to show that Hudson
was aware of the trace amount of cocaine in his pockets or that he consciously and
intentionally possessed it.?!!



LOUISIANA

Ronald Kyles is serving LWOP for
simple burglary of a vacant house in
Bogalusa, Louisiana.

The house had been vacant for over a year; the owner had moved out of the

house after her son was found dead there.*> Late one morning in February 2006,

a neighbor noticed Kyles exiting the house with a television set.*”’ Based on the
neighbor’s description of Kyles’s car, police later arrested Kyle at his house. He told
police he had a circular saw and power converter from the house and claimed that a
white man named Danny had sold him the tools and left with the television.** The
police report supported some aspects of Kyles’s story, as it stated that the neighbor
witnessed Kyles with a white man.® His first trial resulted in a mistrial when jurors
could not agree on a verdict. Kyles was convicted of simple burglary on retrial and
initially sentenced to 10 years in prison. That sentence was then vacated and he was
given a mandatory life-without-parole sentence under Louisiana’s four-strikes law
because of his prior convictions for simple burglary of two sheds, two convictions
for possession of stolen property, and two convictions for theft dating back as

far as two decades.®'® Kyles, who is Black, reports he had struggled with mental
health and substance abuse, but he says he had married, had finally turned his life
around since 2004, and was working as a truck driver to support his family.?'” He
recalls that when he heard his sentence, “T almost passed out.”®® Now 49, he has
been incarcerated for seven years, during which his son, sister, brother, and mother
have died.®"® He remains in contact with his wife, and participates in Narcotics
Anonymous and a Bible studies program in prison.

SOUTH CAROLINA

Lowell J. Washington is serving
LWOP for kicking in the back door
of a house during the daytime and
entering the home in an aborted
burglary attempt.®?°

The house belonged to a police officer with the Greenville County Police
Department, who returned home while Washington was inside. Washington had
not taken any possessions, did not resist the officer, and remained seated until more
officers arrived at the scene. He had two previous housebreaking convictions and
one burglary conviction. These previous convictions were the only aggravating
circumstances elevating the break-in to first-degree burglary, and without the prior

convictions Washington would have been charged with second-degree burglary.®*!

Ronald Kyles with his wife, Mechelle
Kyles.

Lowell Washington. Photo credit:
South Carolina Department of
Corrections
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James Byers Jr. with (from left) his
sister, Elnita Garner; his mother,
Rubie Davis; and his sister, Regina
Ellis.

Mario London
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His defense lawyer explained to the jury, “There is no violence in this case. There is no
weapon. This is not a nighttime burglary. This is a burglary second charge, which they
want to elevate to a burglary first based on his prior record. This is a classic burglary
second case. He was caught red handed in the act. No violence. Total cooperation.
Made a statement. Sat down. No problem. No resistance. Daylight hours. And they
want you to convict him on a technicality.”#** Notwithstanding his lawyer’s arguments,
the jury convicted Washington of first-degree burglary. Because the trial judge found
that Washington’s two burglary charges constituted a “most serious” offense under
South Carolina’s two-strikes law, he was sentenced to life without parole.®?

SOUTH CAROLINA

James R. Byers Jr. is serving LWOP
for selling $10 worth of crack cocaine
to a confidential informant within a

half-mile of an elementary school in
August 2009.

Cherokee County sherift’s deputies videotaped the controlled drug buy, and Byers

was convicted at trial of distribution of crack cocaine and distribution of crack
cocaine within a half-mile of a school or park.®** Byers, who is Black, objected to the
prosecutor’s striking of potential Black jurors from the jury pool.**® In April 2011,

Byers was sentenced at age 28 to mandatory LWOP under South Carolina’s three-

strikes law.%* According to prosecutors, Byers had five prior drug convictions.®*’

MISSISSIPPI

Mario London is serving LWOP
for shoplifting a computer from a
Walmart.®#

London, who is Black, was not identified until three weeks later, when a witness

picked him out of a photographic lineup. London was convicted of grand larceny,
and although the crime carries a maximum sentence of five years’ imprisonment,
because of his prior felony convictions he was sentenced to a mandatory LWOP
sentence under Mississippi’s habitual offender law.?* According to court records,
London had 11 prior felony convictions, four of which were classified as “crimes
of violence” by the court.*® His prior convictions included kidnapping, aggravated
assault, theft of over $100,000, burglary, entering an airport with intent to commit
a felony, and possession of a controlled substance.®*' He had served three years and
eight months in total for these prior offenses.



SOUTH CAROLINA

Curtis Eugene Land is serving LWOP
for prying open the back door of a
house In an attempt to burglarize it.

A jury found that Land had pried open the back door of a house in Westminster,
South Carolina.®? According to prosecutors, he ran away when a 13-year-old pointed
a shotgun at him and was arrested a short distance from the home.** He was
convicted of first-degree burglary, and in August 2012, at age 47, he was sentenced to
LWOP under South Carolina’s three-strikes law because of his prior convictions.

Alfonse Danner, a decorated U.S.
Navy veteran, is serving LWOP for
armed burglary and grand theft.

He has been incarcerated for almost
18 years.

Danner joined the U.S. Navy in 1989 and worked on the flight deck of the U.S.S.
Ranger aircraft carrier in San Diego, California. In 1991, he served in the Persian
Gulf War.®* After that, “things went downhill for me,” he told the ACLU.** He
reports he had a drug addiction and was discharged from the military due to his
substance abuse.*® He says he realized the severity of his problem too late and
wishes he had sought help early on.*” “What really bothers me,” he says, “is the fact
that I never truly had any treatments or was offered any... I was confused and was

not coping with my life properly. I had a lot of potential but my mind was not right.
Needed help.”®#

In order to support his drug addiction, Danner said, he committed a series of
burglaries over four months in 1995. He was charged with a burglary and grand
theft committed on May 4, 1995; a burglary and grand theft committed on May 26,
1995; and an attempted burglary committed on June 28, 1995. According to Danner,
while he was incarcerated in the Hillsborough County Jail in September 1995 for
both these charges and a few probation violations, a new charge for a burglary
allegedly committed on September 6, 1995, was brought against him.*** The
prosecutor, he said, offered him a 34-month prison sentence if he pleaded guilty to
all charges.®*® Although he maintains he did not commit the September 6 burglary,
Danner accepted the offer and was sentenced to 34 months on October 13, 1995.34

While waiting to enter custody to serve his sentence, prosecutors brought another
charge against Danner: armed burglary and grand theft, allegedly committed on

Alfonse Danner
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CCAfter 18 years

[ still can’t believe
this. [Life without
parole] makes you
feel almost hope-
less, useless and
you’re just waiting
on your death. It’s
like a slow, long,
agonizing death
sentence.”
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September 4, 1995, during which a gun, three televisions, a VHS camcorder, a
Canon camera, a boom box, $500 in cash, and a 7-week-old puppy were stolen from
a house while its residents were away.*** The burglary was “armed” because a gun
was taken.®* Danner maintains he did not commit this crime and says that there
were no eyewitnesses and no property or weapon was ever recovered or traced back
to him. He was convicted based only on fingerprints that were matched to him.***
Danner fought the charges in court but was convicted as charged. In March 1996,
when Danner was 28 years old, the same judge who had only recently sentenced him

to 34 months in prison this time imposed a sentence of life without parole.?*

Danner says he was shocked that the judge so drastically increased the sentence when
“just a few months prior to that, he was the same judge that gave me 34 months,
which means he did not feel the need to protect the public or think I was a danger

to society.”*¢ His confusion was compounded by the fact that, according to him, his

Pre-Sentence Investigation Report recommended a sentence of five to seven years.*’

Serving a life sentence is “traumatizing,” Danner said. “After 18 years I still can’t
believe this.”**® He told the ACLU that life without parole “makes you feel almost
hopeless, useless and you’re just waiting on your death. It’s like a slow, long,
agonizing death sentence.”®® Since he has been in prison, he has lost his father,
mother, and sister. Before his sister’s death, she visited Danner almost every month.
Their deaths “hurt even more than the sentence,” he said.®®

During his first few years in prison, Danner reports he was very angry and served
30 days at a time in solitary confinement on eight or 10 occasions.®' Now 45 years
old and nearly 18 years into his sentence, he says he has taken responsibility for

his past actions and has become “very much more mature, humble...and a lot
more focused” and has gained “a lot of respect for freedom.”® Danner has taken a
number of courses, including life skills classes, family enrichment, and computer
drafting. While incarcerated, he has worked as an AutoCAD software operator and
for Pride Furniture. He spends his time reading everything from history to science
to current events.®® Danner calls himself a changed man and says he believes he can
now be a productive citizen and “prove people can change.” “I'm in no way saying I

shouldn’t be punished,” Danner said. “But I feel justice in America should be fair.”®*



Ivan Anderson was sentenced to
LWOP in 2007 for an armed burglary
that he committed in 2005, when he
was 22 years old.

Anderson’s mother died when he was an infant, and he was put in foster care, where
he says he was physically and sexually abused.®> When he was seven, he met his father
for the first time. He went to live with his father and stepmother but reports he was
abused by family members and eventually was returned to the foster care system,
where, he says, “Sexual abuse and running away was the norm.”®* Anderson, who is
Black and Latino, has since been diagnosed with depression and an anxiety disorder.*”

In January 2005, Anderson burglarized the unoccupied home of part-time Florida
residents who were in Canada at the time. According to prosecutors, he took power
tools, a television, a car, and a rifle.®*® At the time of the crime, Anderson was
enrolled in Florida Career College and pursuing a career in the medical field.®*

He had held numerous jobs, including at the Missing Children Help Center, a
supermarket, and car rental and car sales lots; he also held temp positions at
construction and assembly-line job sites. He worked to support his wife and infant
daughter and says he was struggling to pay off his and his wife’s college loans and
credit card debts.**

At trial, Anderson was convicted of armed burglary, grand theft auto, and two
counts of dealing in stolen property for pawning the stolen television and power
tools.*! The burglary was charged as armed because a rifle was taken from the
home. A conviction for grand theft of items valued at under $300 was later
overturned on appeal.’* Anderson was sentenced to LIWOP under Florida’s Prison
Releasee Reoffender Law. Because he committed the armed burglary within three
years of his release from prison, he was mandatorily sentenced to the maximum
sentence for this crime in the state of Florida: life in prison without the possibility
of parole.®*® Anderson’s prior convictions were for burglary of a structure, two
grand thefts of a car, grand theft, and aggravated fleeing, all of which he committed
at 19 over the course of seven months.

At Anderson’s sentencing hearing, the judge, Judge Richard 1. Wennet, asked
whether there was any legal basis for him to avoid imposing the sentence before
announcing that he had “no alternative” but to impose life imprisonment as a
mandatory minimum sentence.®* Judge Wennet told Anderson, “Mr. Anderson, 'm
very sorry. There [are] a lot of bad people that have done a lot worse things than
you—not that I'm saying that this was particularly a nice or good thing, but they’ve
done a whole lot worse than you and not have had the opportunity to suffer what

you’re about to.”%

lvan Anderson

CCMr. Anderson,
I’'m very sorry.
There [are] a lot
of bad people that
have done a lot
worse things than
you and not have
had the opportu-
nity to suffer what
you’re about to.”

— Judge Richard I. Wennet
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Leroy Fields

His attorney called
no witnesses and
introduced no
evidence in his
one-day retrial,
and the jury

deliberated for

only 25 minutes.
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Anderson’s wife gave birth to a son in the months after the burglary and before his
trial. At the time of Anderson’s sentencing, his daughter was two years old and his
son was less than a year old. Now, his daughter, Aline, is eight and his son, Elijah, is
seven.®® Anderson says that because of his own experience growing up without a
family, he desperately wants to parent his children, whom he describes as the light of
his life. “Life without parole means forever,” he says. “It means I won’t be able to buy
my daughter her graduation present, I won’t be able to pay for her college tuition. I

won’t be able to watch her or my son grow up....What it means, is endless.”**’

Anderson is now 31 years old and has been in prison for six years. He has worked
as an orderly in the prison chapel and in the canteen. During his free time, he
enjoys reading novels, writing his own novels, teaching other prisoners about
entrepreneurship, and watching world news.®® If released from prison, Anderson
says he would like to start a non-profit geared toward teaching the elderly how to
use computers and another non-profit to help families who cannot afford to visit

their relatives in prison to do s0.’

LOUISIANA

Leroy Fields is serving LWOP for
possession of a stolen car.

An unemployed 30-year-old father of three, Fields was arrested in October 1999
when he was pulled over in New Orleans for a traffic violation and found to be
driving a Dodge Intrepid that had recently been reported stolen.®” Fields says that
he did not know the car was stolen and had borrowed the car from a friend named
Michael Fairly, whom his state-appointed attorney failed to call as a witness at trial.
Fields was never accused of stealing the car and was charged only with possession
of a stolen vehicle worth over $500.”! The jury could not reach a verdict in his first
trial, which ended in a mistrial.*”? According to court records, his attorney called no
witnesses and introduced no evidence in his one-day retrial, and the jury returned a
guilty verdict after deliberating for 25 minutes.*”

In June 2000, Fields was sentenced to mandatory LWOP as a third-strike habitual
offender because of his prior convictions for possession of crack cocaine in 1993 and
simple robbery in 1986 for stealing a $90 pair of shoes from a shoe store when he
was 17 years old.*”* Fields had also been convicted of simple burglary of an inhabited
dwelling in 1989, but this conviction was not used to enhance his sentence because
he had not been properly advised of his rights. Fields had pleaded guilty to all three
prior charges and says his prior crimes were directly related to his drug addiction and
efforts to provide for his wife and young children when he was unable to find work.
He tried to challenge the juvenile robbery conviction used to sentence him to LWOP,
but his habeas petitions were rejected as untimely.*”” “The court wrongfully took my
life from me,” Fields said. “I felt like there was no help for me, and I was expected to

»876

die here in prison. And I still feel that...T’ll die here in Angola.



Now 45, Fields has been incarcerated for 14 years. He describes prison as a “living
hell” and says that earlier during his imprisonment, “I really wanted to give up on
myself and my life...I saw no hope.”¥” He has committed a number of disciplinary
infractions in prison and reports that he has spent 12 of his 14 years in solitary
confinement.®”® Fields explains, “When I first got life, I really felt my life was over
and I would die here in prison, so I really act[ed] out a lot.”¥”

Fields says that now that he has gotten clean and developed some hope that
Louisiana’s sentencing laws will change, he is a completely different person. He
wishes he could have the opportunity to appear before a parole board, “to meet Mr.
Leroy Fields now instead of the drug addict I once was.”*° If released from prison,
he says, “I would work, I'll go home and be with my family and enjoy what little life
I have left in me, crime-free.”®

LOUISIANA

Aaron Jones is serving LWOP for
unauthorized use of a motor vehicle
for borrowing a co-worker’s truck
without permission.

An electrician, Jones was working on renovating a motel in Kissimmee, Florida, in
April 1999.%82 According to Jones, he shared an employer-provided apartment with
two other workers, one of whom had a truck that was used as a company vehicle by
all the co-workers, and Jones decided to use it to drive home to Louisiana and visit
his wife and four children.®® Jones’s co-worker woke up to find his truck missing
and reported it stolen.®® Jones, who is Black, was subsequently found driving the
truck by police, who pulled him over for driving through a stop sign.®> He was
sentenced to mandatory LWOP as a fourth felony offender at age 34 because of
prior convictions for issuing worthless checks in 1995, negligent homicide in 1989,
and armed robbery in 1982.%% After he served two years in prison for the negligent
homicide conviction, which stemmed from a knife fight outside of a bar during
which Jones unintentionally killed his attacker, he had turned his life around.®”
He earned an electrical technician degree, married, became an ordained reverend,
and founded the Perfect Love Outreach Ministry. Now 49 years old, Jones has been
incarcerated for 14 years. He says of his sentence, “You are just waiting for your
number to be called, to heaven or hell.”%38

Aaron Jones with his daughter, Joy
Jones, whom he describes as “the
apple of my eyes.”

CCYou are just
waiting for your
number to be
called, to heaven

or hell.”

A Living Death: Case Studies 131



LOUISIANA

Darrell Johnson is serving LWOP for
serving as a middleman in the sale
1 of $20 worth of crack cocaine to an

undercover officer in New Orleans.
E \ According to Johnson, a self-described crack addict who worked at Popeye’s, he

was approached by an undercover officer about purchasing cocaine and referred
4 her to someone who sold her two crack rocks. He says he never sold the officer
Darrell Johnson anything himself. He was convicted of distribution of cocaine in 1998, when he
was 34 years old. He was initially sentenced to seven-and-a-half years but was
subsequently sentenced to LWOP under Louisiana’s three-strikes law, because of
prior convictions for simple burglary of a vehicle in 1991 and possession of cocaine
in 1988.5% Johnson recalls of his sentencing, “It felt like my life was sucked right out
of me.”*° When he began serving his sentence at Louisiana State Penitentiary in
Angola, he reports he continued to struggle with drug addiction. He says, “Words
cannot explain the heartaches I have endured being in Angola because of my drug
addiction.”®' Now 49, he has been incarcerated for 15 years, during which he has
completed substance abuse, anger management, and faith-based programs. Johnson
is presently studying for his GED, as he had only completed the eighth grade prior
to his incarceration. “It feels as if there is no hope or life for you whatsoever,” he said
of his sentence. “I would like a chance to prove myself to the world.”**

John Montgomery is serving LWOP
for an armed burglary committed
while he was off of the medications
that treat his bipolar disorder.

On April 21, 2011, Montgomery was convicted of armed burglary, possession of
burglary tools, burglary of an unoccupied structure, and grand theft. According to

the arrest report, on August 26, 2010, Montgomery entered John Wilson’s home
John Montgomery with his mother with a crowbar and tried to steal a safe containing $3,000 in cash.®” The arrest

and grandmother. report indicates that Wilson told police that when Montgomery saw Wilson, he
attempted to hit him with the hand cart he had been using to transport the safe.®*
The two began fighting, and Wilson reportedly struck Montgomery a few times on
the head before Montgomery fled in his Jeep Cherokee.** Montgomery claims he
entered the home to help his friend move and did not intend to commit theft. He
says he did not realize anything was wrong until Wilson entered the house and the

two got into a struggle.®”
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According to the arrest report, police chased after Montgomery’s car, and
Montgomery eventually fled on foot into the woods.*”® The officer deployed his
Taser after Montgomery refused to come out from behind the brush, and, according
to the officer, Montgomery struggled with him to knock the Taser away.*”® The
officer eventually deployed the Taser on Montgomery’s back and took him into
custody. Police found Wilson’s air compressor, floor jack, and BC regulator for

open water diving in Montgomery’s car.”® Montgomery told the police that he had
been chased by demons for the last four days and was unable to recall where he was

coming from, where he was going, or if he had run from the officer.””

Montgomery has been diagnosed with bipolar disorder with psychosis.”” According
to Montgomery, he had been receiving treatment for his mental illness but became
delusional and psychotic when, at times, he went off his medication. He says his
family was concerned for his safety and tried to get help for him.”” Montgomery
told the ACLU that immediately before committing the armed burglary that led to
his life-without-parole sentence, he was turned away from the hospital, where he

sought treatment for his mental illness, because there was no room.”*

Although in an initial psychological evaluation requested by defense counsel,
Montgomery was found to be sane at the time of the offense and competent to
proceed with trial, the evaluator noted that he suffers from serious and continuing
mental health issues.”® According to his lawyer, during trial Montgomery stated
he was not receiving proper medications and reported experiencing auditory

hallucinations.’®

Montgomery was sentenced to life without parole on the armed burglary charge
under Florida’s Prison Releasee Reoffender Law, and five years’ imprisonment for
the other charges. He says that hearing his sentence made him feel “like a nightmare
was coming true.”*”” He was 38 years old.

According to Montgomery, due in large part to his mental illness and lack of proper
treatment, he had previously committed a series of crimes as a teenager and young
adult. In June 1998, Montgomery was sentenced to over three years in prison for a
series of offenses committed between the ages of 18 and 21: four counts of burglary
of an unoccupied structure, two counts of grand theft, one count of battery of a law
enforcement officer, one count of resisting an officer with violence, and one count
of possession of a firearm by a felon. A few months later, in September 1998, he

was sentenced to three-and-a-half years and four-and-a-half years for possession

of cocaine and burglary of an occupied dwelling, respectively. In May 2007, he was
sentenced to four years in prison for aggravated assault of a law enforcement officer
and fleeing a law enforcement officer. Prior to his incarceration, Montgomery
worked as a fine dining food server and in the tree service industry.””® He had a GED
and had completed some college courses.”®

Since he began serving his LWOP sentence three years ago, Montgomery reports he
has sought treatment from a prison psychiatrist who at last ascertained the correct

Montgomery said
that immediately
before committing
the armed burglary
that led to his
LWOP sentence, he
was turned away
from the hospital,
where he sought
treatment for his
mental illness,
because there was
no room.
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Kenneth Penton
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dosage and medication for him.”*° “This changed my life,” he said.”’! Armed with the
correct medications, he says he believes he can return to society, finish college, and
obtain a job.”’ In prison, he has participated in Alcoholics Anonymous, Bible study,
and anger management programs, and has received other counseling.’’’ He also
attends church and sings in the choir.”"* Now 41 years old, he hopes to be released
so that he can spend time with his family, whom he says he misses dearly.”"” It is
“devastating,” he said. “To think that I might never be out there with [my family]
again is heartbreaking.””'® He speaks with his mother and grandmother on the
phone every day, and they visit when they are able.*"’

Discussing his sentence, Montgomery told the ACLU, “There is a hopelessness
that cannot be explained—to think that you will die in here is ever present, always
in the back of your mind.”*'® Montgomery reports he was once placed in solitary
confinement for 37 days for laughing at the wrong time, which was considered
disorderly conduct.’”’

Prison “has turned out for the good,” Montgomery said. “I’ve gotten proper mental

health care, learned about my illness, gotten on a medication program that works,

but now I am ready to go home.”**

Kenneth Penton is serving
mandatory life without parole for an
armed burglary he committed when
he was just 20 years old.

According to Penton, in January 2005, after walking out following an argument
with his uncle, he later returned home when no one else was present to retrieve

his clothes and work boots.”?! He says he came across two guns that his cousins

had brought over, took them, and left.*?? Penton was charged with armed burglary
(because he stole weapons), two counts of grand theft of a firearm, and two counts
of possession of a firearm by a convicted felon.”” Penton pleaded guilty to the
possession and theft counts and proceeded to trial on the armed burglary charge.”*
In May 2006, he was convicted and sentenced to life without parole for armed
burglary. He was 22 years old.

Penton was sentenced to LIWOP under Florida’s Prison Releasee Reoffender Act.”?
According to Penton, his uncle repeatedly wrote to the court, asking that his nephew
not be sent to prison and instead receive much-needed drug treatment, but the
sentence was mandatory under the law.>*® “It is hard to explain how horrible it felt
to be standing there and receive a life sentence for next to nothing,” Penton said. “It

is the worst experience I have ever felt.”?%

Penton had numerous prior convictions for crimes he committed at ages 16, 17,



20, and 21. In 2002, he was sentenced to two-and-a-half years in prison for a string
of burglaries and thefts committed over several days when he was 16 years old,
resulting in convictions for four counts of burglary, two counts of grand theft,

and one count of criminal mischief (for property damage) committed on August

4, 2000, and one count of burglary and one count of grand theft committed three
days later. Penton pleaded no contest to misdemeanor petty theft in December
2000.%% In May 2001, when he was 17, Penton pleaded no contest to battery and
breach of peace or disorderly conduct and was sentenced as a youthful offender to
11 months and 30 days in jail.*® When he was 20, Penton was convicted of felony
battery (touch or strike) committed in July 2004.”*° He was also convicted of battery,
underage possession of liquor, and disorderly conduct committed a few weeks
later.”' In 2005, Penton was convicted of grand theft of a motor vehicle, trespassing,
and bribery committed on his twenty-first birthday.*** He says that his crimes were
a result of his drug abuse. Prior to his incarceration, he had been working with his
uncle on tree work and erosion control.

Penton told the ACLU that prison has been extremely difficult for him, explaining,
“I feel like a dead man walking. My life seems over, that there really isn’t no point to
live.”** He said he was “young and dumb” at the time of his crimes and that he has
since learned patience. “I made a bad decision at 20 years old,” he said. “I've grown
up over these last eight and a half years; please don’t make me die in prison for a
mistake I made that my victim didn’t even want me to go to prison for!”®*

Penton has been incarcerated for seven years and now is 29 years old. He says he has
tried to reform himself but struggles to gain access to many rehabilitation programs
in prison on account of his sentence. He participates in his prison’s Alcoholics
Anonymous and Narcotics Anonymous programs and has taken parenting and
wellness classes.” If Penton were released, he wants to live with his family and help
provide for his mother.”** He said it breaks his heart knowing that he has left his

family when they need him.**

In 2009, Joel Daigle was sentenced

to LWOP for armed burglary for
stealing DVDs, tools, three World War
Il rifles, and two bayonets.”®

According to Daigle, the firearms that were stolen and used to increase the charge
to armed burglary did not contain any ammunition.”* He was caught after crashing
his car into a truck and subsequently hiding a bundle containing the stolen items in
the woods. Police searched Daigle’s car and found burglary tools, oxycodone, and

morphine.**

Daigle has been diagnosed with bipolar disorder.**' His wife, Nicole Daigle, says she

C(l’ve grown up
over these last 8%
years, please don’t
make me die in
prison for a mis-
take I made that
my victim didn’t
even want me to go
to prison for!”

Joel Daigle with his two sons, who
were ages three and seven when he
was sentenced to life without parole.
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The man whose
house was broken
into asked that

the judge not

give Daigle a life
sentence and said a
sentence of five to
10 years would be
more appropriate.
However, because
the LWOP sentence
was mandatory,
the judge’s hands
were tied.

Rayvell Finch with his mother, Linda.
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tried to seek professional help for him, but because the family did not have health
insurance and struggled to make ends meet, Daigle could not afford sustained
mental health treatment.**? As a result, she says, he often turned to “self-medication”
to “regain his mental balance and emotional stability.”*** Unfortunately, she said,
“Self-medicating in reality means addiction. My husband has battled an on-and-off
drug addiction for many of years.”** According to both Daigle and his wife, at

the time of his crime, he was depressed and self-medicating with narcotics in an
attempt to treat his bipolar disorder.**

Daigle was sentenced to LWOP under Florida’s Prison Releasee Reoffender law. At
his sentencing, the man whose house was broken into testified on Daigle’s behalf,
asking that the judge not give Daigle a life sentence and stating that he believed a
sentence of five to 10 years would be more appropriate.”* His wife also spoke during
his sentencing hearing, describing her husband’s attentiveness and devotion to his
children, aged three and seven when Daigle was sentenced, despite his life-long
struggle with bipolar disorder, depression, and anxiety. She said:

Having someone ripped out of our lives in one day with no warning,
and not a part of the daily picture is almost like death, but not. The
uncertainty of when this sentence will end is unbearable. I have had

so much anxiety that it affects me every day. My children do not really
understand, and I've had to try to simplify it to them as to not create
anxiety in them either. They ask for him all of the time, and I can see a
huge change in them with him not being around. He made us complete.
We were a family when we were together.... Please help us to be a family
again, and let him have the right to return home to us in the future...I
plead to the court to not give him a life sentence and throw him away
like garbage, but rather treat him like the human being he is.*

However, because the sentence was mandatory, the judge’s hands were tied, and Daigle
received a mandatory sentence of life in prison without the possibility of parole.
Daigle has been in prison for five years, during which he has completed a parenting
class. His father, wife, and two sons, now seven and 11, visit him twice a year.”*®

LOUISIANA

Rayvell Finch is serving LWOP for
simple possession of heroin at age 22.

Finch, who is Black, was sitting with a friend on the steps of an abandoned residence
next door to his grandmother and aunt’s house in February 1997.°* A New Orleans
police officer and a DEA agent patrolling the area as part of a joint initiative to
target violent crime in New Orleans arrested the young men for trespassing.”® Finch
was visiting his aunt and grandmother, who lived next door.”' The officers searched
Finch, a self-described heroin addict, and found eight aluminum foil packets in his
sock that tested positive for heroin.”>> A dissenting appellate judge concluded that



Finch’s arrest “is more than suspect,” noting that Finch “was not issued a summons
for this questionable municipal violation, because to do so would not allow
arresting officers to empty his pockets.”**

Finch was charged with heroin possession but was never accused of distributing the
drug.” He was sentenced to mandatory LWOP as a third-strike offender because of
his prior convictions for possession of stolen property worth over $500 in 1993 and
possession with intent to distribute 24 rocks of crack cocaine in 1994.°*° Finch had

no violent criminal history, and the court noted that “there is no indication that the
defendant is a violent person.”*>® He was 19 years old at the time of his first conviction
and only 23 years old when he was sentenced to die in prison. In dissenting to the
affirmation of Finch’s LWOP sentence, appellate Judge William H. Byrnes declared the

sentence “clearly excessive, and designed to cause needless suffering.”*’

Now 39, Finch has been incarcerated for 16 years. In prison he has completed four
levels of substance abuse treatment, as well as anger management, literary, and
Christian ministry programs. He remains close with his mother, aunt, uncle, and
cousins, and says that being separated from family “feel[s] like my soul has been
pierced and assaulted.”®*®

LOUISIANA

Donnel Coleman is serving LWOP for
attempted distribution of fake crack
when he was 22 years old.

Coleman says he tried to check into rehab for his drug addiction on the day of his
arrest in 1998, but there were no beds available at the drug treatment centers. He
was arrested later that day as part of an undercover “buy/walk” drug operation in
New Orleans.”” An undercover New Orleans police officer approached Coleman
and another man on a street corner and asked to purchase $10 of crack.”®
According to the undercover officer, Coleman verbally negotiated a $20 drug sale
with her, and his acquaintance sold her two small pieces of fake crack.”' Coleman
claims he had nothing to do with the drug sale and was merely standing on the
same street corner as the seller.”? The co-defendant who sold the drugs supported

Coleman’s account and testified that he, not Coleman, sold the drugs.”®®

Coleman was convicted of attempted distribution of a substance falsely represented
to be a controlled dangerous substance. The crime usually carries a sentence of zero
to two-and-a-half years, but he was sentenced to mandatory LWOP as a third-strike
offender because of his prior convictions for possession of two small bags of cocaine
in 1995 at age 19 and attempted armed robbery with a 2-by-4 board in 1997, an
incident that he describes as a fight, not a robbery. The drug seller received probation.

At the time of his arrest, Coleman was 22 years old and had recently become a

Judge William H.
Byrnes declared
Finch’s life-with-
out-parole sentence
“clearly excessive,
and designed to
cause needless
suffering.”

CCOn the day of
my arrest, [ tried
to go to a rehab
center, but none
had bed space,

so I left with my
addiction and that
same evening, I
found myself in
jail. To this day, 'm
still here.”
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Leon Horne with his wife, Sheila
Horne, and their grandchildren.
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father; his daughter had been born three weeks earlier. According to Coleman, he
had a serious drug problem, and “wanted desperately to get help” so that he could
be a father to his newborn daughter, to whom he says he was instantly devoted.**

“On the day of my arrest, I tried to go to a rehab center,” he recalls. “The lady I
spoke with tried to contact several places for me, but none had bed space, so I

left with my addiction and that same evening, I found myself in jail. That was

September 22, 1998, and to this day, I'm still here.”?*®

Now 37, Coleman has been incarcerated for nearly 15 years, during which he says
he has taken every course available to him. He has earned his GED and certificates
in welding, graphic communications, collision repair, construction, and refrigerant
repair. He has completed at least 10 substance abuse programs and several parenting
courses, and he serves as a re-entry mentor for prisoners who are nearing their
release dates. He reports he has an excellent disciplinary record and has achieved
“trustee” status at Louisiana State Penitentiary. He says he remains extremely close
with his parents and 14-year-old daughter, with whom he speaks once a week. He
told the ACLU, “[I] shouldn’t have to die here...I’m mature, responsible, educated,
and fully rehabilitated. 'm sorry for all the wrong I[’ve] done. If given another
chance, I can be productive in society and there to help my family...so I can be the
man/father that I was intended to be.”**

LOUISIANA

Leon Horne is serving LWOP for
damaging two patrol cars while being
chased by police in New Orleans
when he was 27 years old.

In September 1997, Horne struck two police cars as he was fleeing from police, who

%7 He was

were attempting to stop him on suspicion that he was driving a stolen car.
charged with two counts of aggravated criminal damage to property, and in October
1998 he was convicted as charged. He was initially sentenced to 15 and six years

in prison on each of the respective charges, but he was subsequently sentenced to
LWORP as a habitual offender on the first charge because of his prior convictions for
simple burglary in 1988 at age 18 and theft in 1991 at age 21.°® Horne grew up with
no family and bounced in and out of foster homes. He became addicted to crack,
and he says that he was getting high “all day every day” at the time he committed his
last crime.”® He has been incarcerated for 16 years, during which he has completed
his GED and associate’s degree. He also founded a non-profit organization,

One Community, which he runs with his wife, to provide faith-based classes for
prisoners, assist men released from prison with reintegration and housing, and
provide counseling to runaway teens.””” Horne says of his sentence, “I will never
have the opportunity to make the wrong that I did right. So I feel that I will die in

prison and never know how life really feels.”*”!



LOUISIANA

Rufus White is serving LWOP for
simple possession of less than half a
gram of cocaine, mere “crumbs” in
White’'s words.””?

In March 2001, a Shreveport police officer attempted to pull over White’s car for
having tinted windows, captured him after a short foot chase, and recovered a
handgun on the ground that the officer suspected White had dropped.’”® Hours after
White was arrested and booked for gun possession, a baggie of cocaine was found

on the floorboard in the back of the police car that was used to transport him to the
police precinct.”* He was later charged with leaving the baggie in the patrol car, and a
forensic analyst concluded that the DNA found on the bag matched White’s.””

According to court records, during voir dire the prosecutor objected to all Black
potential jurors, and all but one of the jurors was white.””® White was convicted at
trial of cocaine possession and was sentenced to mandatory LWOP as a third-strike
offender for an offense that usually carries a sentence of zero to five years. He was
26 years old. He had prior convictions for attempted manslaughter in 1992 at age 17
and attempted robbery in 1995 at age 20.””7 White says that he was addicted to and
strung out on drugs when he committed his crimes.’”®

“It just seemed like your whole world end,” White recalls of his sentencing. “It hurts
very deep, and you lose everything on the outside.”*”” Now 38 years old, White has
been incarcerated for over 12 years, during which he has participated in Narcotics
Anonymous, anger management, and academic programs.

His mother, Eisibe Sneed, told the ACLU, “When they sentenced my child, they

sentenced me too. 'm in Angola too—my heart is there.”?* “

It destroyed me,” she
added. “My life was taken t00.”®' She says that the 12 years she has been separated
from her son, who is incarcerated a six-hour drive from her Shreveport home, have
been a nightmare. “If my son has done something, let the sentence fit the crime. But
you are going to oversentence my child, it just don’t make no sense,” she said. “They

gave my baby natural life. The crime doesn’t match the time.”*

Rufus White with his mother,
Eisibe Sneed.

White was
sentenced to
mandatory life
without parole

as a third-strike
offender, for

an offense that
usually carries a
sentence of zero to
five years.
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Thomas Wade

Wade has been

in prison for 21
years. Illiterate
when he entered
the prison system,
he has since taught
himself how to
read and is now
teaching himself
how to spell.
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Thomas B. Wade was sentenced

to LWOP for breaking into an
unoccupied car and stealing a gun,
car stereo, and bath mat from inside
It one week before his twenty-first
birthday.

Wade dropped out of school in the tenth grade but never learned to read. “I was
dumb to a lot of things,” he says.”® Of his life at the time of the crime, Wade says,
“It wasn’t the best, I didn’t have a job, but I take care of my family the best way I
can.”** In 1992, Wade served 30 months in prison for two counts of grand theft of
a motor vehicle, grand theft of over $300, and burglary of an unoccupied dwelling,
committed when he was 18, and escape and resisting an officer without violence
when he was 19.

On January 9, 1993, when he was 20, Wade’s life “changed forever.”*** According to
court records, at 4:30 a.m., a 1985 Pontiac was reported stolen in Winter Haven,
Florida.”® A police officer discovered a vehicle matching the description in the
Winter Oaks Apartments Complex one hour later. At trial, the officer testified to
observing two individuals, later identified as Wade and his co-defendant, Watson,
peering into the vehicle.”®” Because a concrete wall blocked the officer’s view of the
car’s tag number, he made a U-turn, drove past the vehicle, and verified that it was
in fact the stolen car he had been looking for.”®® Wade and Watson then drove off in
Wade’s Chrysler, which had been parked next to the reportedly-stolen Pontiac. The
officer had been told that a loaded handgun was in the passenger’s compartment of

the stolen vehicle and, as such, called for back-up.*®

Shortly after Wade and Watson drove away, officers signaled for Wade to pull his car
over, and he complied, exiting the vehicle and submitting to a pat-down.” Upon
searching Wade’s car, officers discovered a bath mat and “car stereo or equalizer”

on the rear floorboard, allegedly belonging to the owner of the stolen vehicle, and
arrested the men.”! Wade maintains these items belonged to him and were not

92 The officers also found a revolver on the ground beside the stolen

stolen property.
vehicle.”” In his appeal, Wade argued that he was never in possession of the firearm,

and noted that his fingerprints were not found on the weapon.”*

Wade says he did not “know nothing about the law.”*> He went to trial on charges
of armed burglary of an unoccupied conveyance (a car), grand theft of a motor
vehicle, and escape.”” He was sentenced as a habitual offender to life without parole

997

for the armed burglary charge, 10 years for the theft, and 30 years for escape.



Wade recalls of hearing his sentence, “It hurt very, very bad. They take everything in
me that day.”**®

Now 41 years old, Wade has been in prison for 21 years.” Illiterate when he entered
the prison system, he has since taught himself how to read and is now teaching
himself how to spell.'®” He says the separation from his family has been difficult for
him. He told the ACLU, “I missed all of my kids’ child hood. It hurt like hell.”'*' He
tries to remain optimistic, stating, “I know deep in my heart I will make it. I'll take it
one day at a time.”'"? His stepfather, Maurice Jordan, told the ACLU, “They gave him
life and that don’t make no sense at all because he didn’t kill anybody. He’s been gone

21,22 years...I feel like he’s served the time he should have served, and more.”'

LOUISIANA

Quierza Lewis is serving LWOP for
possession of crack cocaine when he
was 29 years old.

Lewis was arrested with two others during a drug bust in February 2005. Acting on
a tip, Minden police were conducting surveillance of a residence. Police saw Lewis,
his girlfriend, and a friend leave the residence and followed them as they drove

to Lewis’s parents’ house in two cars. There, police searched Lewis’s girlfriend’s

car, in which they found scales and 350 grams of crack cocaine zipped inside her
purse.'” No drugs or paraphernalia were found on Lewis or in his home.'* Police
returned to the residence that had been under surveillance, where they found a
plastic bag containing cocaine residue and items prosecutors said could be used

in the manufacturing of crack cocaine (a Pyrex dish, a box of baking soda, and

a whisk).' Lewis chose to go to trial to fight the charges against him. His three
co-defendants—including his girlfriend—testified against him in exchange for
dismissal of the charges against them or reduced sentences. Lewis was convicted at

trial of distribution of more than 28 grams but less than 200 grams of cocaine.'®”’

Lewis was originally sentenced to 20 years in prison, but he was subsequently
sentenced to mandatory IWOP as a third-strike offender because of two prior
convictions for selling $20 worth of cocaine to undercover agents in 1997, when he
was 17 years old, and again in 1998, when he was 19 years old; he was convicted of
these offenses in 1998 and 2000.'%®

Now 34, Lewis has been incarcerated for eight years. “Words can’t explain the pain

I endure here daily...It’s like staring death directly in the eyes every day,” he says.'*®
Lewis, who dropped out of school after completing the eighth grade, is studying for
his GED and has completed substance abuse, anger management, and Bible study
courses in prison. He calls his family every other day, and says he is deeply pained by

the prospect of never reuniting with them outside prison walls.'*'

i

Quierza Lewis with his mother,
Deloice Lewis; two sisters; cousin;
and niece.

CC(Words can’t
explain the pain I
endure here daily.
[t’s like staring
death directly in
the eyes every day.”
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Alexander Surry
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His mother, DeLoice Lewis, said that she has been so devastated by her son’s
sentence that is has driven her to contemplate suicide. She said, “At one time, I say,
I wish I could just drive into a river. And it would take it away, the hurt that I was
having. The hurt that it was doing to me. I just wanted to drown at one time...I
was really ready to commit suicide. That’s the only thing I could think of, ’cause I
couldn’t help my child.”'*"! She says that holidays, family birthdays, and Mother’s
Day are extraordinarily difficult. “Those are days I break. I break. I just have to fall
down and start praying and crying and telling God to give me the strength to make
it through that day,” she said.'”"> The stress of her son’s incarceration and sentence
has caused her to lose nearly 100 pounds.

Lewis’s 72-year-old father, Willie, told the ACLU, “It’s been hard. Old man like me,
you know, have to take something like that...I stay awake most nights just thinking,
thinking, thinking...It done took its toll a while.”'** Willie cries every time he visits
his son, and he sobs when he talks about him. “I go down there and see him. I can’t
hardly stand it, leaving, but I know I have to go,” he said.'""*

LOUISIANA

Alexander Surry, a grandfather, is
serving LWOP for possession of a
single crack rock.

Surry married his high school sweetheart, with whom he has three children.

To support his family, he consistently worked as a professional painter, roofer,

and asphalt paver. Though he had never been a smoker or a drinker, Surry says

he became addicted to crack and gradually progressed from using the drug to
selling it in order to support his own habit, leading to two convictions for cocaine
distribution. On January 9, 2001, when Surry was on parole for his second drug
charge, his parole officer went to his Shreveport home and, through the window,
saw him lying on a sofa.®"> As the officer approached, Surry hid a small white bottle
beneath a sweatshirt.'”'* Upon entering, the officer lifted the shirt and retrieved the
bottle, which contained a small crack cocaine rock, an amount Surry characterizes
as “crumbs.”1?

Surry was convicted of cocaine possession. Although the offense ordinarily carries
a maximum sentence of five years, he was adjudicated as a third-strike felony
offender and sentenced to a mandatory term of life in prison without parole in
April 2002 because of his prior convictions for drug distribution in 1993 and
1998.1°'8 Surry appealed his sentence, arguing that he should benefit from a June
15,2001, amendment to the habitual offender statute that limited the maximum
sentence in his case to 10 years.'"” The appeal was denied on the grounds that the
amendment, enacted only six months after his offense and before his sentencing,
was not retroactive.'”” In 2009, Surry filed a federal habeas corpus petition alleging
prosecutorial misconduct and a violation of his Fifth Amendment rights when he



was required to give his fingerprints at the multiple offender hearing. The petition
was denied.'*!

“Everything he did was to hurt himself, not others,” his wife, Sarlower Surry, told
the ACLU. “I think that the system could have did something to help [with his drug
use] instead of putting him away for life. I think they should have had a program
that would help rehabilitate him...A life sentence is no way to deal with a drug
addiction at all.”'® She said it has been difficult raising their three children without
their father, adding, “He always was there as a father to take care of us. He just made
some mistakes. He just made some wrong turns. And the system just like throwed

him away, like it doesn’t matter.”'**

Now 49 years old, Surry has been imprisoned for 13 years and has five
grandchildren. He talks at least twice a week with his children, who were teenagers
when he was incarcerated. His daughter, Cashawna, told the ACLU that her father’s
incarceration has been immensely difficult for her. “It’s like a hole is there in my
heart, in my life,” she said.'** “I've cried many a nights...It was so hard not having
my father around when I had relationship problems or just going through hard
times in life. Just praying and talking to God and just crying, like, ‘God, I need my
father.””'"® She says that because her father could not walk her down the aisle when
she got married, she chose to be married by a justice of the peace instead of in a
church.

The Louisiana pardon board unanimously approved Surry to complete only
one-third, or 25 years, of his sentence, but according to Surry, the pardon request
has been sitting on the Governor’s desk since 2009. His wife continues to advocate
for his release.

C(Everything he
did was to hurt
himself, not others,’
his wife said. “A life
sentence 1s no way
to deal with a drug
addiction at all.”

Walter Sergio Gray is serving LWOP
for selling crack cocaine within 1,000
feet of a school zone, even though
the “school building” was no longer
being utilized as a school at the time
of the crime.

On September 4, 1990, when he was 27 years old, Gray sold three pieces of crack
cocaine to an undercover police investigator for $60.1° The sale, which Gray said
he participated in because he “felt that was the only way for me to get me some
money,” occurred across from a former school.' According to Gray and the
superintendent of the school district, the building had not been used as a school for

Walter Sergio Gray
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Gray asked the
court for a chance
to “say last goodbye
and touch their
hand and say |
love you” to his
family. Now, 22
years later, he says,
“To receive a life
sentence without
parole is a death
sentence; family
and friend[s] for-
get you every year
go[es] by.”

Samuel Morris Gibson Jr.

144 American Civil Liberties Union

four or five years.'””® However, Gray’s attorney did not investigate this or address it
during his trial.'*®

Gray, who is Black, was convicted of sale of cocaine within 1,000 feet of a school
zone and sentenced to life without parole under Florida’s habitual offender law

in September 1991.'° He had previously been convicted of unarmed robbery in
1982 at age 18; failure to appear at age 19; conspiracy to sell or purchase cocaine,
possession of cocaine, and sale or purchase of cocaine in 1986, when he was 23; and
sale or purchase of cocaine in August 1990, at age 26.

Upon sentencing Gray to life, Judge Jack Singbush told him, “Mr. Gray, the Court
takes no pleasure in this.”'**' After the sentence was pronounced, Gray asked the court
for an opportunity to see his family, with whom he had not been able to physically
interact since he was incarcerated in county jail for the previous eight to nine months.
Acknowledging that “I'm going to prison for the rest of my life,” Gray asked the court
for a chance to “say last goodbye and touch their hand and say I love you.”!**

Now 49 years old, Gray has been in prison for 22 years.'®* Gray, who had only an
eighth-grade education prior to his incarceration, earned his GED in prison in
1996. He says he has been unable to take other courses, however, because of his
life-without-parole sentence.'”** Gray told the ACLU, “To receive a life sentence
without parole is a death sentence; family and friend[s] forget you every year go|[es]
by.”1%* According to Gray, being separated from friends and family makes him feel
“empty, hurt, alone, [and] unloved.”'*® He reports that he has changed and accepts
responsibility for his actions, and if he were to be released, he says, he would stay
out of trouble with the law and give back to the community. “After 22 years it’s hard

to accept,” he said. “I come to realize how I change.”'**”

Samuel Morris Gibson Jr. was
sentenced to LWOP in 1990 for an
armed burglary that was committed
in 1989, when he was 23 years old.

Gibson maintains that he is innocent of the crime, claiming that he was picking up
breakfast for his diabetic aunt when the burglars gave him a ride to the store.'***
According to Gibson, he was homeless and suffered from a drug addiction at the
time. He says he had also been diagnosed with depression and worked as a high
school janitor.'"” Gibson was sentenced to LWOP under Florida’s habitual offender
law because of his prior convictions for two burglaries and two grand thefts that he
committed five months apart at age 17 and an armed robbery that he committed
when he was 19. Now 47 years old, Gibson has been incarcerated for 24 years.
Gibson spends his time attending church, singing in prison programs, and writing

his own music.!%4



Tyrone Taylor is serving LWOP for a
nonviolent drug offense committed
when he was 21 years old. He was
sentenced as a habitual offender on
the basis of a prior crime he commit-
ted when he was only 16 years old.

Taylor told the ACLU that he was “never a person to disregard the law” but found
himself “selling drugs as a source of survival.”'°*! In September 1983, when he was
16 years old, Taylor snatched a woman’s purse containing less than $100 worth of
property and lacerated the woman’s arm in the commission of the crime.'**> He

pleaded guilty to robbery and aggravated battery, and served two years in a youth

offender camp.'*

When he was 22 years old, Taylor was convicted of possession of cocaine and two
counts of cocaine trafficking in Polk County and Hillsborough County. His juvenile
conviction was used to enhance his sentence, and he was accordingly sentenced

to LWOP under Florida’s habitual offender law for one of the cocaine trafficking
charges, for knowingly possessing, selling, delivering, or manufacturing between 28
and 200 grams of cocaine. At the time of his sentencing, Taylor did not know how to
read or write.'**

Taylor appealed his conviction, arguing that his one prior youthful conviction could
not be used to give him an enhanced sentence as a violent habitual offender.'**

The Second District Court of Appeal of Florida remanded the case for further
consideration, but his sentence was reaffirmed.'™*® According to the criminal
punishment code score sheet calculated for sentencing purposes, the recommended

sentence for Taylor was nine to twelve years.'*"

In the 24 years since Taylor has been imprisoned, he says all his family and friends
have either stopped visiting him or died.'**® Now 46 years old, he has no one outside
the prison walls to speak with.'™® Taylor said that it is hard “day in and day out
knowing you may die in prison. It can drive you to some crazy thoughts.”'* One
year ago, while he was asleep in the middle of the night, Taylor reports he was
assaulted by another inmate, causing a serious eye injury.'”" He describes his more
than two decades of incarceration as “crazy,” and said, “I'm still in shock 24 years
later, and my mental level has took a beating.”!?* He tries to study law and pray in
prison, but says he has trouble finding activities to occupy his time, since, he told
the ACLU, prisoners serving life sentences are not eligible for most educational
programs. “So here I sit just waiting to die in prison,” he said.'**

Tyrone Taylor

Imprisoned for

24 years, he has
trouble finding
activities to occupy
his time, since
prisoners serving
life sentences are
not eligible for
most educational
programs. “So here
[ sit just waiting to

»

die in prison.
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Pettus was initially
sentenced to two
years in prison,
the maximum
sentence for the
crime he was con-
victed of, but he
was resentenced to
LWOP under Lou-
isiana’s habitual
offender law.

Although the max-
imum sentence for
Caliste’s offense
was 10 years, he
was sentenced

to LWOP as a
fourth-time felony
offender.
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LOUISIANA

Nathan Pettus was sentenced to
LWOP for the theft of three Ed Hardy
belts from a Dillard’s department

store in Metairie, Louisiana, In
January 2009.1%*

A police officer with the Jefferson Parish Sherift’s Office was working a security
detail at the store and testified at trial that he moved to stand between the exit
doors to the store when he was radioed that a man was observed concealing

three belts beneath his jacket.'® When Pettus observed the uniformed officer, he
abandoned the belts in the store before exiting into the mall.'”*® The officer then

ran after Pettus and Tasered him before arresting him in the adjacent mall area.'®”
According to the store’s loss prevention officer, the belts were valued at $301 or
$307 in total, but Pettus claims that their aggregate value was under the $300 felony
threshold.'®® Though Pettus argues that he was guilty of attempted theft at most, he
was convicted at trial of theft of goods valued at over $300.'°° Pettus was initially
sentenced to two years in prison, the maximum sentence for the crime of which he
was convicted, but he was resentenced to LWOP under Louisiana’s habitual offender
law. He was sentenced to LIWOP as a fourth-strike offender because of three prior
convictions: possession of cocaine, obstruction of justice, and bank robbery.'*

He was subsequently convicted of simple unarmed robbery in December 2009 for
robbery of a boutique committed in April 2008. Pettus, who is white, is 33 years old.

LOUISIANA

Damon Caliste is serving LWOP for
the theft of several digital cameras

from a Walmart in Slidell, Louisiana,
in November 2008."0°!

Cameras were discovered missing when a store manager found several empty

camera packages in the store.' Caliste and a co-defendant were arrested when
they returned to the store the following day. Caliste’s fingerprints were lifted from
one camera box, and surveillance footage showed Caliste and his co-defendant each
stealing cameras.'* Following an inventory check, the store estimated that 12 to

14 cameras, each worth approximately $80 to $150, had been stolen.'** Caliste was
convicted of theft of goods valued at over $500. Although the maximum sentence
for Caliste’s offense was 10 years, he was sentenced to LWOP as a fourth-time felony
habitual offender based on a 1996 conviction for possession of contraband in prison



for a small amount of marijuana; a 1994 conviction for armed robbery, in which a
co-defendant used a knife while robbing a business while Caliste waited outside the
building; a 1993 conviction for distribution of a single rock of crack cocaine; and

a 1993 conviction for forgery of two checks, each in the amount of $25.75.%> His
co-defendant sentenced to 40 years as a habitual offender.'*¢ Caliste, who is Black, is
39 years old.

LOUISIANA

Michael Nicholas is serving LWOP for
the theft of two used cars in 1996.1%¢7

Nicholas cleaned and detailed cars in New Orleans, and he sold cars on consignment

at an auto shop. He was accused of stealing three used cars. Although he argued that
he was incompetent due to mental illness, the court found him competent to stand
trial. At trial, he was found to have stolen a 1987 Peugeot and a 1993 Isuzu Rodeo,
and also to have driven a used 1989 Lincoln Town Car without authorization
following a test drive.'® He was convicted of two counts of theft of property worth
$500 or more and one count of unauthorized use of an automobile.'® Nicholas,
who is Black, says he never saw his court-appointed lawyer before his trial, and
reports his defense witnesses were not subpoenaed.'””® He was initially sentenced

to 10 years on each of the two theft charges and five years on the unauthorized use
charge.””! The original 10-year sentence on one of the theft charges was vacated,
and he was resentenced to LWOP as a fourth-time felony offender because of three
prior convictions; he pleaded guilty to theft in 1991, forgery in 1984, and possession
of stolen things in 1975.' Nicholas had at least six additional felony convictions
dating back to 1969 for avoiding paying telephone bills, theft, possession of stolen
property, forgery, issuing worthless checks, and battery."”® Now 61, Nicholas has
been incarcerated for over 17 years.

LOUISIANA

Keith A. Barnes is serving LWOP for
shoplifting goods valued at $188.22

from a Walmart in Jefferson Parish,
Louisiana.'’*

In May 1999, a security officer detained Barnes in the store parking lot after he was
observed placing several items of merchandise in a checkout bag used for customers’
purchases.'’” A self-described crack addict, Barnes later told the appellate court that
he was on crack at the time he committed the crime.'”® He was convicted of theft

of goods valued over $100 in March 2000. Barnes was initially sentenced to two
years in prison, the maximum sentence for the crime for which he was convicted,

The original
10-year sentence
for theft was
vacated, and he
was resentenced to
LWOP because of
prior convictions
for theft, forgery,
and possession of
stolen things.
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He was convicted
of simple criminal
damage to property,
and was sentenced
to mandatory life
without parole as a
third-strike felony
offender. His last
felony had occurred
almost 20 years
earlier.
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but he was resentenced to LWOP as a third-strike felony offender under Louisiana’s
habitual offender law at age 39.'” Barnes had been convicted of armed robbery as
a teenager in 1980, for which he served 16 years in prison, and theft in 1998."7% He
never hurt anyone in the commission of his crimes.'”” Now 51 years old, Barnes,
who is Black, has been incarcerated for more than 13 years.

LOUISIANA

Vincent Cushinello is serving LWOP
for slashing tires in March 2001.1%%°

At trial, Cushinello was found to have slashed the tires of nine cars in the lot of a
used car dealer and those of a truck near the used car lot.'® He was not observed
slashing the tires, but two patrons of a nearby bar testified at trial that they saw
Cushinello walking in an adjacent parking lot and putting something in his
pocket.'® A pocket knife was recovered from him following his arrest. He was
convicted of simple criminal damage to property and was sentenced to mandatory
life without parole as a third-strike felony offender.'®®* Without the habitual
offender sentencing enhancement, the maximum sentence for his offense is two
years in prison. Previously, Cushinello had pleaded guilty to simple burglary in
1982, and about five years later pleaded guilty to eight counts of armed robbery and
two counts of attempted murder, all of which occurred on the same day in 1986, for
which he served 12 years in prison.'”* His last felony had occurred almost 20 years
earlier. Cushinello, who is white, is 56.

LOUISIANA

Noble Elias Bates is serving LWOP
for aggravated criminal damage to
property for hitting a police patrol car
while attempting to flee.

In July 2000, after he was observed shoplifting soap and Alka-Seltzer at a Kroger
grocery store in Bossier City, Louisiana, Bates fled police and damaged a Shreveport
police patrol car in the process.'”® The police patrol car struck a steel light pole,
injuring two police officers, allegedly after Bates’s vehicle struck theirs.'** A
Shreveport officer fired three shots at Bates’s car to stop him, hitting Bates once

in the left leg.'®®” Bates, then 51, got out of his car and ran a short distance before

officers caught him.'%%

Bates, a Vietnam War veteran, suffered from mental illness and had previously
been diagnosed with auditory hallucinations, post-traumatic stress disorder,
and paranoid schizophrenia.'®® He reported he was not taking his prescribed



medication for mental illness at the time of the shoplifting. He argued that during
the commission of his crime he was “in a state of paranoia due to his psychological
illness” and pleaded not guilty by reason of insanity.'* Bates testified at his trial that
he had sustained several head injuries while growing up and was exposed to Agent
Orange as an infantry soldier in Vietnam.'”! He testified that on the day of the
shoplifting, he thought someone was trying to kill him, he was “running for [his]
life,” and he was experiencing flashbacks to combat. A psychiatrist who evaluated
him concluded that at the time of the crime, “he was psychotic, overly suspicious,
paranoid, and misperceiving his environment.”'%*2

Bates was convicted of aggravated criminal damage to property and sentenced to
mandatory LWOP on that count as a third-time felony offender; the maximum
sentence for his offense was 15 years without the habitual offender enhancement.'*”
He was also convicted of aggravated flight from an officer, for which he was
sentenced to two years in prison.'” The mandatory IWOP sentence did not take
into account mitigating factors such as his mental illness. Previously, Bates had
been arrested 63 times and had 23 prior convictions for minor nonviolent offenses
dating back to 1974, including misdemeanor and felony theft, and drug and traffic
violations. Bates, who is Black, is 62 years old. During his more than a decade in
prison, Bates has earned an associate’s degree in Christian Ministry from New
Orleans Baptist Theological Seminary.

FEDERAL SYSTEM

Donald Lee Graham was sentenced
to mandatory LWOP for nonviolent

crack cocaine offenses when he was
30 years old."%

He was arrested in 2006 as part of a Northern Kentucky Drug Strike Force and

Kenton County Police Department investigation, during which a confidential
informant carried out six controlled buys of crack cocaine from Graham and two
companions.'®

After a three-day trial, Graham was convicted of conspiracy to distribute and
possess with intent to distribute more than 50 grams of crack cocaine; crack cocaine
distribution; and aiding and abetting distribution.!”” His co-defendants, including
the drug supplier who was the target of the operation, pleaded guilty and testified
against him in exchange for reduced sentences.'®® This testimony, and that of
corroborating witnesses, was the only evidence of Graham’s involvement in the

crime.'®

The judge used a nonviolent juvenile felony conviction for aggravated drug

trafficking as the necessary third strike to sentence Graham to life without parole."®

The maximum
sentence for his
offense was 15

years without the

habitual offender
enhancement. The
mandatory LWOP
sentence did not
take into account
mitigating factors
such as his mental
illness.
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C(Clt feels like
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burning fire. It’s
like you're nothing.
Why should I want
to live? I would
rather [have] been
sentenced to lethal
injection, than
suffer the way I
am.
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In 1995, when he was 17 years old, Graham had pleaded guilty to two counts of
aggravated drug trafficking under Ohio law and served one year in prison.'!*!
The juvenile conviction and Graham’s only other prior conviction—for cocaine

trafficking at age 19—occurred a decade before he was sentenced to LWOP.! %

Dissenting from the majority’s decision affirming the life sentence on appeal, Judge
Gilbert S. Merritt of the 6™ Circuit Court of Appeals objected to the sentence:

[T]he sentencing of this nonviolent, 30-year-old petty drug trafficker
to life imprisonment by using a juvenile conviction as a necessary
third strike not only violates clear congressional intent...but also
violates sound principles of penological policy based on the Eighth
Amendment values recently outlined by the Supreme Court....

In what seems to me my colleagues’ strained effort to justify the life
sentence in this case based on juvenile conduct, they take account of
neither the well-established canons of statutory construction...nor the
social consequences of what has only recently become conventional
judicial behavior favoring long prison terms for nonviolent drug

offenses.!%

Before his arrest, Graham worked at a cleaning service and delivered newspapers on
the weekends."'™ He has only a sixth-grade education and explains that it is “hard

for me to read and understand some things.”!'®

Graham, who is Black and 35 years old, says of his sentence, “[I]t still feels like 'm
trapped in a burning fire. It hurts a lot.”"'% He adds, “It’s like you're nothing. Why
should I want to live? I would rather [have] been sentenced to lethal injection, than
suffer the way I am. If I did not care for my family I would ask to die, but I must
keep my family together. I don’t want them to suffer any more than they already
are.”!'”” He says that he struggles with suicidal feelings because of the hopelessness
of his sentence: “It hurts, fighting myself each day to continue to allow the light of
our Father shine upon me.”"'® Graham told the ACLU he is sorry for letting his
family down and asks for “one more chance at society.”!!*



FEDERAL SYSTEM

Steven Speal’s sentence of life
Imprisonment without parole
arose from a search following a
traffic stop for allegedly making

an illegal U-turn; police found
methamphetamine, marijuana, and
firearms.'"?

After Kansas Highway Patrol officers discovered drugs and firearms in a car

in which Speal was a passenger, he was convicted of conspiracy to distribute a
controlled substance, possession of 267 grams of methamphetamine and 41 pounds
of marijuana with intent to distribute, possession of a firearm during a drug
trafficking crime, and two counts of possession of a firearm by a convicted felon. He
was sentenced to LWOP."'!! He was 25 years old.

Raised in Oklahoma City, Speal is the sole child of parents who separated when

he was an infant. His mother was a drug addict and often used drugs in front of
him. Grappling with a dysfunctional family and a learning disability, Speal says he
struggled in school and constantly felt like an outcast."'* At an early age, he began
using alcohol and drugs. He says that when he had his first drink at just nine years
of age, “all the pain went away.”"'"® He began experimenting with drugs at age 11,
and as he got older he sometimes did drugs with his mother. “When I realized that
other drugs numbed the pain also, I tried to stay high on anything that I could,” he
recalls. “From 11 years old on I just wanted to feel normal, be liked, and to fit in.
At 15,1 found out that if I had drugs people really wanted to be around me. They

accepted me and even acted like they really cared about me.”''"*

When he was 18, Speal was convicted of possession of a controlled dangerous
substance with intent to distribute after police searched his car and found baggies
of marijuana and 26 Xanax pills.!'”* Later that year, he pleaded guilty to separate
offenses of auto burglary and unlawful use of a motor vehicle.'''® At age 19, Speal
pleaded guilty to charges of possession of a controlled dangerous substance with
intent to distribute upon the discovery of large baggies of marijuana and a plastic
bag of pills in his vehicle.!'’” A few years later, when he was 22, Speal pleaded guilty
to possession of methamphetamine and served four years in prison.''® Just over a
year after he finished that sentence, he was sentenced to LWOP as a career offender
on the basis of his two prior marijuana convictions.

Speal describes the punishment of life without parole as “life without hope, life
without compassion, life without a chance, life without love, life without peace, life
without ‘you fill in the blank.”''"” He fears dying in prison, he says, because “my

Steven Speal with his mother, Mary
McMillan, and his stepfather.

CCLife without
hope, life without
compassion, life
without a chance,
life without love, life
without peace, life
without ‘you fill in

the blank.”
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bloodline dies if I die in here...They took away my whole bloodline. I know I made

a mistake, but I didn’t make a mistake that’s worth the rest of my life.”!'%

Speal’s mother, Mary McMillan, who is clean and sober now, says her son’s
imprisonment has been unbearable for her. “My God, I want my boy home. It’s
been too long,”"'*' she told the ACLU. She says she feels guilty for raising her son

in a house full of drug dealers. “Steven did not have a chance,” she says. “He saw
from a very young age using and selling drugs... His biggest crime was that he was
a junkie and he got hooked worse on stuff worse than I ever did. The only person
he hurt was himself.”''?> According to McMillan, Speal’s imprisonment pains his
entire extended family. “They put us all in jail. It hurts every one of us. Your life in
some areas doesn’t go on,” she told the ACLU."'? She says Speal’s nieces don’t even
remember seeing their uncle outside of the prison gates, explaining, “They think he
is the sweetest thing...they don’t understand why Uncle Steven can’t come home. It

affects everyone.”!!2*

Speal continued to struggle with drug and alcohol addiction when he began serving
his life-without-parole sentence. He reports he had difficulty coping with the
numerous killings he witnessed in the first years of his sentence and began taking
heroin in prison. Speal says he finally turned his life around when he completed
intensive drug treatment and Alcoholics Anonymous and Narcotics Anonymous
programs in prison and overcame his addictions. He is now the co-facilitator of
these programs, serves as an inmate companion for prisoners on suicide watch, and
provides pre-release counseling to prisoners who are about to be released. He says,
“I feel I am doing just what I am supposed to at these times, helping others.”!'*
Speal has become profoundly religious and preaches to other inmates.''* He also
works in a prison sewing factory making military shirts.

After 17 years in prison, Speal says he has learned from his mistakes and taken
responsibility for his actions. “I know what I did was wrong but I did not know any
other way at the time, and I just wanted to be loved,” he told the ACLU."'* “They

gave us a death sentence because we made mistakes when we were kids.”!'*

Speal, now 42, exhausted his appeals process long ago, and his commutation
petition was denied in February 2013. He prays for a chance to show society how
he has changed and is eager to demonstrate how he can contribute to society,
saying, “I will never give up the right to be free again when I get out. I understand
life is too short. I have made choices to help as many people as I can in here or out
there. Given the chance to be free, I will make the people that helped me to get my
freedom proud that they took the time and effort.”!!*



FEDERAL SYST EM

Euka Wadlington was sentenced to
LWOP following a failed drug sting
based entirely on the testimony of
co-conspirators.

Wadlington was raised in a housing project on the North Side of Chicago and later
moved to the South Side, where he worked construction, drove a garbage truck, and
ran a carwash. For a couple of years in the mid-1990s, Wadlington managed one of
the first nightclubs catering to the African-American community in Clinton, Iowa,

a majority white town on the Mississippi River. Around 1995, a joint federal and
state task force began investigating a crack cocaine distribution operation in Clinton
headed by another South Side native known as Geo. According to Wadlington,
during most of the time that Geo sold drugs in Clinton, Wadlington was working
five days a week as a garbage man 200 miles away in Chicago. In 1996, Geo and five
associates were convicted of federal drug conspiracy charges. Wadlington believes he
was targeted when Iowa-based federal drug agents were looking for their next drug
case.

Wadlington was arrested in Chicago in 1998, following a failed drug sting in

which a confidential informant attempted to induce him to sell cocaine to an
undercover agent. According to Wadlington, a government informant known as
Flame, an admitted cocaine and meth dealer cooperating with the government to
avoid incarceration, tried to get Wadlington to help him sell drugs. For months
Wadlington refused, and he says he finally agreed to meet with Flame in late 1998
to help him carry out a money-making scam in order to discharge a longstanding
debt (Flame had loaned Wadlington $3,000 in 1994 to help him open a car wash).
The government informant claimed he had arranged to introduce Wadlington to
an undercover agent posing as an Iowa drug dealer, to whom Wadlington was to sell
one kilo of cocaine at the planned meeting. Wadlington was arrested at the meeting
location, but he had no drugs or weapons on his person or in his vehicle and less
than three dollars in his pocket.

At Wadlington’s trial in the Southern District of Iowa, the prosecutor argued that
from 1992 to 1998 Wadlington was the leader of a drug organization selling powder
and crack cocaine in Clinton, Iowa. According to the prosecutor and government
witnesses, Wadlington employed and supervised others who concealed cocaine in
Tide detergent boxes and transported, cooked, and distributed the drugs.'** The
case was based entirely on the testimony of cooperating witnesses who testified in
exchange for immunity or leniency for their own drug sentences, including one of
Wadlington’s co-defendants who pleaded guilty.!*! Wadlington was not connected
to the crime via any physical evidence; he was never caught with any drugs, either
on his person or in his vehicle, home, or business.!**> No drugs were ever seized

Euka Wadlington (center, not in a
cap and gown) with several of his
students who earned GEDs under
his tutelage.

Four witnesses

have come forward
and signed affi-
davits supporting
Wadlington’s claims
of innocence and
alleging prosecu-
torial misconduct.
One key witness
stated that his false
accusations at
Wadlington’s trial
were coerced by
federal agents who
told him he could
avoid a life sentence
only by implicating
Wadlington.
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Since he first
helped his cellmate
become literate
and obtain his
GED over 10 years
ago, Wadlington
has helped hun-
dreds of incarcer-

ated men to obtain
their GEDs
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during raids of the nightclub he managed. Police surveillance of Wadlington’s
nightclub never revealed any indication of drug activity. No cell phone, pager
records, or fingerprints connected Wadlington to drug activity, and the prosecutor
offered no evidence of unexplained wealth.

Wadlington was convicted of conspiracy to distribute and possess with intent to
distribute powder and crack cocaine, and attempted distribution of crack cocaine.
All but one of his jurors were white.""** Although no drug amounts were specified in
the indictment or decided by the jury, Wadlington was held accountable for more

than 18 kilograms of cocaine.'**

Because his sentence was enhanced based on two prior drug felonies, Wadlington
was sentenced to two concurrent LWOP sentences in 1999, when he was 33 years
old. He had two prior state drug convictions: a 1988 arrest for 14 grams of cocaine
found in a friend’s underwear after they were pulled over for a traffic violation, and
a 1991 arrest for possession with intent to deliver cocaine when he was 25; he pled
guilty to both charges in 1991. Wadlington says, “When I heard the sentence, I went
into a kind of shock. I couldn’t remember a lot of things that truly mattered in my
life. For at least a month, I couldn’t even remember my mother’s telephone number,
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which had not been changed for 30 years.

Since the trial, four witnesses have come forward and signed affidavits supporting
Wadlington’s claims of innocence and alleging prosecutorial misconduct.!** One
of the key witnesses who testified against Wadlington submitted an affidavit stating
that his false accusations at Wadlington’s trial were coerced by federal agents who
told him he could avoid a life sentence only by implicating Wadlington.'"*” Two
members of Geo’s drug-dealing conspiracy gave sworn statements that Wadlington
was not a member of their conspiracy, much less the leader. The appellate court
also found that circumstances indicated the prosecutor improperly used grand jury
subpoenas to secure interviews with two individuals who eventually testified against
Wadlington—falsely, according to Wadlington.'"*® Wadlington has exhausted all of
his appeals, which were unsuccessful despite the witness recantations.

Wadlington is 47 years old and has served 14 and a half years in prison. He says
he became deeply depressed following his sentencing but found new purpose by
teaching fellow prisoners.''* Since he first helped his cellmate become literate
and obtain his GED more than 10 years ago, Wadlington has helped hundreds of
incarcerated men obtain their GEDs, taught literacy classes for illiterate inmates,
worked with his prison’s warden to create re-entry programs for soon-to-be-
released prisoners that will help them to adjust to daily life outside of prison, and
started partnerships with local universities to allow students to play chess with
inmates and create positive relationships. He also teaches grammar, essay writing,
and creative writing courses, and helps enroll other prisoners in vocational classes
and college correspondence courses. At the same time, he says he has enrolled in
every class available to him that does not interfere with the classes he teaches.



If he were released from prison, Wadlington wants to return to his South Side
neighborhood, Englewood, to run educational programs for youth and adults. He
says, “I dream of going to schools and speaking with children about the realities of
actions and consequences.”''*” He adds, “T hope that I could somehow be forgiven
for my actions and help rebuild what I contributed to destroying...I want to
return home with newfound wisdom, energy, and a unique perspective to promote

nonviolence and create a safer place for children and young adults alike.”!'*!

At the time of his incarceration, Wadlington was engaged to be married to the
mother of three of his children. He maintains a relationship with his five children,
but he says it pains him to have missed raising them. Wadlington’s mother, Gloria
Driver, suffers from Alzheimer’s and her condition is steadily deteriorating. While
she still remembers and loves her son, she is becoming increasingly confused by
his absence. At her son’s sentencing, she told the judge of her children, “When they
are wrong, I'll admit that they are wrong. When they are right, however, I'll go to
my death fighting for them. I'm asking for the one thing every mother wants for a
child—a fair chance at life.”
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When the under-
cover agent said
that he was looking
for weed, Green
agreed to take him
where he could buy
some. Green found
a young man to sell
the agent a bag of
marijuana worth
$20. The agent
paid Green $10 for
his assistance.

Terrance Mosley
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LIFE WITHOUT PAROLE FOR MARIJUANA

LOUISIANA

Dale Wayne Green is serving LWOP
for his role as middleman in a sale
of $20 worth of marijuana to an
undercover deputy.

In September 1999, an undercover agent for the narcotics division of the Caddo
Parish Sheriff’s Office was driving around near Keithville, Louisiana, when he

saw Green on the side of the road and stopped.!'** Green reportedly asked the
undercover agent if he was looking for anything, and when the agent responded that
he was looking for weed, Green agreed to take him where he could buy some."'*
Green eventually found a young man to sell the agent a bag of marijuana worth $20.
The agent paid Green $10 for his assistance. The agent’s vehicle was equipped with
surveillance equipment, but the sound was not functioning and the surveillance
video tape was of poor quality; the video does not capture the purchase of the
marijuana.''** A day later, the agent identified Green, who was arrested in November

1999 after the undercover operation was completed.

Green was convicted of distribution of marijuana and sentenced to mandatory life
without parole as a third-strike offender under Louisiana’s multiple offender law. He
had two prior convictions; he had pleaded guilty to attempted possession of cocaine
in 1990 and to simple robbery in 1991.1**> According to Green, when he pleaded
guilty to these prior charges, he was never informed of the nature or elements of the
crimes, or that these convictions could be used to enhance his sentence under the
multiple offender law if he committed subsequent offenses.''* Green had no lawyer
to represent him on appeal, and he unsuccessfully tried to raise the claims that he
had been entrapped and that there was insufficient evidence to convict him. Green,
who is Black, is 54 years old and has served 13 years in prison.

LOUISIANA

Terrance L. Mosley was sentenced
to LWOP for possession of marijuana
with intent to distribute.

In August 2008, he was seated in the passenger seat of a parked car when a police
officer searched the car, allegedly because it had duplicate license plates and was
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parked on the street, facing traffic."'*” The officer found two bags of marijuana in

the car that totaled 867 grams, or about two pounds.'* Mosley says he was trying



to get a ride and did not know the marijuana was in the car, which he adamantly
insists did not belong to him. The driver of the car received probation in exchange
for pleading guilty and did not serve any time. Mosley was first sentenced to

25 years in prison, but was subsequently sentenced to life without parole as a
third-strike offender. To adjudicate Mosley a habitual offender, the judge used a
12-year-old conviction for a nonviolent drug crime he had committed as a juvenile.
Mosley, a former special education student who has an eighth-grade education, had
only two priors: possession of cocaine with intent to distribute when he was age 17
and distribution of cocaine when he was 18."'* Mosley has served five years of his
LWOP sentence and says that he feels “dead” and “lost in the system.”!*** Calling his
sentence “pure hell,” he says that it is “cruel and unusual punishment to think you
will never be free before you die.”!'> His fiancée continues to support him and visits
him regularly. The father of five children, 36-year-old Mosley says, “I'd like to have

my freedom back and be the best in society possible and father for my children.”*!*

LOUISIANA

Fate Vincent Winslow was homeless
when he acted as a go-between

In the sale of two small bags of
marijuana, worth $10 in total, to an
undercover police officer.!>

During an undercover investigation in Shreveport in September 2008, an
undercover officer approached a white man named Mr. Perdue and Winslow, who
is Black. The officer asked Winslow for two dime bags of marijuana worth $10
each and promised a $5 commission for Winslow, who says he accepted the offer
in order to earn some money to get something to eat.''>* Winslow says he bought
two $5 bags of marijuana from Perdue and sold them to the undercover officer as
dime bags worth $10 each.'”® The undercover officer testified that he witnessed a
hand-to-hand transaction between Winslow and Perdue and that he paid Winslow
with a $20 bill and a $5 bill.''* When officers arrested Winslow, he only had the $5
bill on him. Officers found the marked $20 bill on Perdue (the white supplier), but

did not arrest him.'”

According to Winslow, at trial, the 10 white jurors found him guilty of marijuana
distribution, while the two black jurors found him not guilty (the state of Louisiana
does not require a unanimous jury to convict and instead allows convictions by 10
out of 12 jurors). He was sentenced to mandatory life without parole as a fourth-
strike offender. His prior convictions were for a simple burglary committed in 1984,
when he was 17; simple burglary in 1994, when he was 27 (he was accused and
convicted of opening an unlocked car door and rummaging inside without taking
anything);'"** and possession of cocaine in 2000, when he was 37 (an undercover
officer tried to sell him cocaine, which he says he did not purchase).

The officer asked
Winslow for two
dime bags of
marijuana worth
$10 each and
promised a $5
commission for
Winslow, who is
Black. Officers
found the marked
$20 bill used to buy
the marijuana on
the white supplier,
but did not arrest
him.
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The judge said,

“I believe a life
sentence under

the circumstances
would be an
unconstitutional
sentence consider-
ing the charge was
possession with
intent to distribute
marijuana, and
that the amount of
marijuana involved
was not significant.”
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Winslow is now 46 years old. He cannot afford an attorney and has filed his
unsuccessful post-conviction appeals, written in pencil, himself. His mother died
recently, and he has no friends or family outside prison with whom he is in contact.
He spends time in the law library daily, “try[ing] to learn how to get out” and prays
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“every day all day...just living day by day waiting to die in prison.

LOUISIANA

Travis Bourda is serving LWOP
for possession of 130 grams of
marijuana with intent to distribute.

Although no marijuana was found in his possession, the 29-year-old oil rigger

was convicted at trial in October 2009. Bourda says he was represented by
court-appointed counsel who filed no motions, failed to investigate, and made

no objections at trial. The trial judge initially sentenced Bourda to eight years as a
habitual offender because of his prior convictions for carnal knowledge of a juvenile
a decade earlier when he was 19, and distribution of marijuana. After the prosecutor
charged him as a third-strike habitual offender, the judge resentenced Bourda to 14
years and stated on the record that the life sentence sought by the prosecutor would
be unconstitutionally excessive:

I believe a life sentence under the circumstances in these cases, a drug
case, a carnal knowledge case, and another drug case would be an
unconstitutional sentence.... I believe that fourteen years is more than
enough considering the underlying charge was possession with intent
to distribute marijuana, and that the amount of marijuana involved
was not significant.'*

The prosecutor appealed the 14-year-sentence as illegally lenient, and the appellate

court agreed and sentenced Bourda to life without parole.!!¢!

Bourda, who calls himself “the most miserable person there is,” is a diagnosed
schizophrenic who says he has received intermittent mental health care since he was
12.1192 He talks with his mother and sister twice a week and has taken educational,
religious, substance abuse, welding, and anger management classes in prison. Of his
sentence, Bourda says, “Life without parole means you never going home, you never
have a chance to show society you have truly change[d] and can be a productive
member of society.”!'** He adds, “It is a sense of hopelessness. Every day you wonder

if you are ever going to make it home to your family and children.”''*



LOUISIANA

Anthony Kelly was sentenced to
LWOP for possession of 32 grams of

marijuana with intent to distribute in
1999, at age 25.

After a confidential informant made a controlled purchase of $20 worth of
marijuana from Gwen, a Kelly family neighbor, Kenner Police Department officers
used a battering ram to forcibly enter and search her house, which was located
across the street from the apartment where Kelly’s mother and brother lived.''®

At Gwen’s house, police found a clear plastic bag containing 21 small nickel bags
of marijuana in the toilet, as well as three partially smoked hand-rolled marijuana
cigarettes in an ashtray.''® An additional 21 small bags of marijuana and a bag of
loose marijuana were found in Gwen’s purse.'*®” According to Kelly, at the time

of the police search, he and his brother were at Gwen’s house, helping bring in
groceries after driving her to the grocery store.

Police arrested Gwen, her son, Kelly, and his two brothers. At trial, the lead detective
claimed that she found Kelly and the neighbor’s son trying to flush the marijuana
baggies down the toilet.""®® Kelly insists this is untrue, and both Gwen and her son
testified that the detective found the marijuana after everyone had been handcuffed
and brought to the living room. Gwen testified that the marijuana was hers, that
she packaged the marijuana herself with no help from Kelly, and that Kelly did not
know she was selling marijuana.''® Kelly was convicted, despite this testimony, by
10 out of 12 jurors.!”® The lead police detective, a primary witness against Kelly,
was later convicted of evidence tampering and malfeasance in office, and she was
accused of taking drugs from the evidence room for her own use.

Kelly was originally sentenced to 15 years but was resentenced to a mandatory
LWOP sentence as a third-strike felony offender based on two prior convictions, one
for possession of cocaine with intent to distribute in 1995, when he was 21, and the
other for simple possession of cocaine in 1993, when he was 19."""! Kelly had pleaded
guilty to both charges and says he was never told that these convictions could be
used to enhance a future felony sentence.''”? He says that his sentence “feels like being
buried alive.”"'”* “Do I deserve to spend the rest of my life behind bars because I was
in possession of 21 five-dollar bags of marijuana?” he asks.""”* “This is my life story, I
just want someone to hear a changed man cry.”"'”

Kelly, now 39, has served 13 years in prison. He says of prison, “It seems like it would
get easier, but instead it gets harder every day.”!'”¢ Kelly, who completed the ninth grade
prior to his incarceration but was a special education student at a fifth-grade level, is
currently studying for his GED. He has taken faith-based spiritual classes and courses in
drug addiction and recovery and says that he has found God while in prison.

Anthony Kelly with his mother.

CCDo I deserve

to spend the rest
of my life behind
bars because I was
in possession of 21
five-dollar bags of

marijuana?’
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William Dufries

CCMy thinking was
that no jury in their
right mind would
give a life-with-
out-parole sentence
for a nonviolent
marijuana offense.”
However, when the
jurors convicted
Dufries, they were
unaware that the
mandatory sentence
in his case was life
without parole.
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When Kelly was arrested, his girlfriend was pregnant with his first child. His
daughter is now 12 years old, and he says it is difficult being away from her. “She is
my world,” he says. “I always sit and think about my daughter at night and wonder
how did I fall short at providing for her.”''”” His father and grandmother have died
since he has been incarcerated, and his 73-year-old mother, with whom he is close,
has cancer.

OKLAHOMA

William Dufries is serving LWOP for
driving through Oklahoma with 67
pounds of marijuana in his RV.

From Atlanta, Georgia, Dufries was driving his RV through Oklahoma in February
2003 when an Oklahoma Highway Patrol trooper stopped him because he was
driving eight miles over the speed limit and had a broken taillight."”® Marijuana
was found in an ensuing search of his RV; according to court records, 67 pounds
of marijuana were found. Dufries was convicted at trial of trafficking more than
25 pounds of marijuana. Dufries says that he became involved in transporting
marijuana in order to pay his medical bills after he was diagnosed with lung cancer
while uninsured. Dufries explains that it was “a bad decision to try to make some
money to afford healthcare.”''”

Dufries was sentenced to a mandatory LWOP sentence under Oklahoma’s habitual
offender statute because of two prior convictions; in 1988, he pleaded guilty to
conspiracy to distribute cocaine, and in 1996, he pleaded guilty to possession of
marijuana with intent to distribute.""® According to Dulfries, he rejected a plea deal
of 40 years’ imprisonment because his public defender misinformed him that he
would be eligible for parole after serving 36.4 years of the sentence, when in fact
he would have been eligible for parole after only 13.3 years.'"®! Dufries says that
his public defender also never explained that a life-without-parole sentence was a
possibility when he decided to go to trial. He explains, “My thinking was that no
jury in their right mind would give a life-without-parole sentence for a nonviolent
marijuana offense.”''®> However, when the jurors convicted Dufries, they were
unaware that the statutory minimum sentence in his case was life without parole.

Dufries calls his sentence a “walking death sentence.” Referring to his understanding
of James Holmes’s sentence for his mass shooting of moviegoers in Aurora,
Colorado, Dufries told the ACLU, “It kills me that the kid who killed all those
people in the movie theater is getting the same sentence I did. It doesn’t add up.”!'#
He adds, “Never going home for a nonviolent crime is just the worst. If I had killed
someone or been a child predator, I could understand, but I just don’t—it is cruel,

harsh and so wrong.”!'

Dufries has served 10 years in prison and is now 55. Dufries has completed the Faith



and Character Community Program, an intensive year-long character development
program with a faith element, and he says that it has been extremely difficult
to be surrounded by the violence he has witnessed in prison. Since he has been

incarcerated, both of his parents have died, and his sister has fallen ill with cancer."'®

OKLAHOMA

Leland Dodd is serving LWOP for
trying to buy 50 pounds of marijuana
from an undercover officer.

Dodd believes he is the first prisoner to be sentenced to mandatory LWOP for a
nonviolent drug crime under Oklahoma’s habitual offender law. He was sentenced
to LWOP in 1991 for, as he puts it, “talking about buying some marijuana.”''®
Dodd is the father of three children, and prior to his incarceration he worked as a
trim carpenter. He tried to buy 50 pounds of marijuana from an undercover police
officer posing as a seller, and he was arrested before the sale was concluded. He was
convicted in February 1991 of conspiracy to traffic in marijuana and possession of
marijuana with intent to distribute. He was sentenced to a mandatory life-without-
parole sentence because of his four prior drug felonies dating back to 1978, which
included convictions for possession of marijuana with intent to distribute and
possession of an unlicensed firearm he made from a kit he bought at a gun show.'"¥’
Under the sentencing guidelines, based on his prior offenses, his sentence would
have been 13.5 years.

Now 59, Dodd has served 22 years of his sentence. Since his incarceration, he has
divorced from his wife of 17 years. He told the ACLU, “I don’t see the point, I mean
I don’t even smoke weed anymore. What's the threat here? When I was on the street,
I went fishing and I smoked joints...I wasn’t hurting anyone.”!'#

LOUISIANA

In February 2011, 35 year-old Cornell
Hood Il was sentenced to die In
prison for attempting to possess
marijuana with intent to distribute.'"®

Prosecutors charged that two probation officers performing a warrantless “residence
check” found less than two pounds of marijuana in the house Cornell shared with
his mother and young son near Slidell, in the St. Tammany Parish of Louisiana.''*
Hood’s trial lasted only one day. Although the conviction would ordinarily carry
a sentence of no more than 15 years, Hood was sentenced to life without parole

under Louisiana’s habitual offender law because he had two prior convictions for

Leland Dodd

CCI don’t see the
point, I mean I
don’t even smoke
weed anymore.
What’s the threat
here? When I was
on the street, |
went fishing and
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Paul Free with his mother, who died
in December 2012.

Free was sentenced
to a mandatory
minimum sentence
of life without pa-
role on account of
two prior 20-year-
old marijuana
convictions.
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possession of marijuana with intent to sell and one conviction for distribution of
marijuana.'”®! Hood, who is Black, had never before served time in prison, as he
had received a five-year suspended sentence and five years’ probation for each of
his prior convictions; he had been convicted of possession of marijuana with intent
to distribute and distribution of marijuana on December 18, 2009, and he had
pleaded guilty to possession of marijuana with intent to distribute five years earlier
in February 2005. Hood’s sentence was later vacated after the state agreed to strike
his two December 2009 predicate convictions, and he was resentenced to 25 years in
prison.

FEDERAL SYSTEM

Paul E. Free was arrested in 1994
for participating in a large marijuana
conspiracy operated by another man
who received a reduced sentence

of only two-and-a-half years In
exchange for testifying against 31
people, including Free.

Free was accused of conspiring with people he says he had never heard of, and also
of transporting Mexican marijuana shipments from an Arizona park, though he
says he had never set foot in Arizona during the previous 18 years. Two months after
his arrest, Free graduated with a degree in biology from San Diego State University,
and he continues to lament the lost job opportunities that were available to him at
the time. According to Free, at the time of his arrest he was operating a language
school under contract with the Catholic Church, and he was closing a lucrative deal
with the Chinese government to sell them used steel and railroad rails.

After a trial during which Free recalls the judge fell asleep five times, Free was
convicted of conspiracy to distribute and to possess with intent to distribute 1,756
kilograms of marijuana, in large part on the basis of cooperating co-conspirators
who testified against him in exchange for reduced sentences.''*? Free was held
accountable for repeatedly transporting hundreds of pounds of marijuana to and
from California."* In 1995, Free was sentenced to a mandatory minimum sentence
of LWOP on account of two prior 20-year-old marijuana convictions. Free had
pleaded guilty in 1974 to possession with intent to distribute three pounds of
marijuana, and in 1975 to conspiracy to distribute marijuana; the same marijuana
led to both convictions. He says his attorney never told him he was facing a
mandatory life term.

Now 63 years old, Free has been incarcerated for 18 years. He writes of his life prior
to arrest, “T had a wonderful woman, 26 years old, who agreed to marry me and



start a family. Now, 18 years later, I have no children nor grandchildren.”''** He says

it has been particularly difficult for him to be separated from family and friends. His

mother died last December, and he says, “She cried many times when I spoke with

her, saying, ‘I wish I could see you once before I die.”''®> Though they spoke on the
phone at least two times a week, they had not seen each other in seven years due to
her poor health and the geographic distance between them.

Free has taken many courses since entering the prison system, including classes in
writing, American history, world history, legal research, electronics, and computers.
He has taught GED classes and believes he had the highest percentage of successful
graduates in the prison system. He says he derives special satisfaction from teaching
older inmates to read. Free spends every day in the law library studying law and
assists other inmates with their appeals. He reports he has succeeded in securing
more than 100 years off the sentences of a few dozen prisoners, but he has failed to
obtain any sentence reduction in his own case. He says, “I would tap dance out of

here in a pink tutu and high heels if they would release me.”!'*

FEDERAL SYSTEM

John Knock, 66, is a first-time
offender serving two LWOP
sentences for a large marijuana
conspiracy.

In the early- and mid-1980s, Knock worked with others to import hashish into
Canada and marijuana into the United States. He says he withdrew from the
organization in 1988 because he was concerned about U.S. drug enforcement
activities and wanted to focus on his marriage. According to Knock, in 1993 one

of his former associates attracted the attention of DEA agents, who constructed

a massive marijuana conspiracy case through a reverse sting operation using

a confidential informant and undercover agents. No marijuana was seized by

the government, and the case was largely based on testimony from multiple
co-conspirators who cooperated in exchange for reduced sentences. Knock was a
fugitive until he was arrested in France in 1996 and later extradited to the United
States. He was charged with operating, with co-conspirators, a drug organization
that imported and distributed 790,000 pounds of marijuana and hashish from 1984
to 1993.'7 Prosecutors characterized Knock as one of the world’s biggest smugglers
of hashish and marijuana. At trial, he was convicted of conspiracy to import and

possess with intent to distribute large quantities of marijuana, conspiracy to commit

money laundering, and criminal forfeiture. Although Knock had no criminal
record, he was sentenced to two life terms plus 20 years for money laundering.

Knock says, “I have been separated from my family for 17 years. I have watched our

John Knock

CCWhen a person
goes to prison, the
entire family pays

the price. All do
time of some sort.”
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Larry Duke with his daughter and
grandson.

A carpenter and
inventor who
continues to work
on engineering
problems in pris-
on, Duke obtained
a federal patent for
a clean water-de-
livery system while
serving his life
sentence.
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son grow from three into a young man of 22 through telephone calls and prison
visiting rooms. My life partner since 1974 is now my ex-wife.... When a person goes
to prison, the entire family pays the price. All do time of some sort.”!'*® Knock’s
ex-wife, son, two sisters, and brother all visit him regularly. Since 2003, he has
mentored inmates, helping them adjust to incarceration and counseling them on
how to use their time productively in prison. Known in prison as “the professor,”
Knock also teaches and develops adult continuing education and construction
classes for other prisoners.

FEDERAL SYSTEM

Larry Ronald Duke, 66, has served
24 years of his two life-without-
parole sentences for a large
marijuana conspiracy.

Duke was convicted of conspiring to possess with the intent to distribute in excess
of 1,000 kilograms of marijuana and attempted possession with the intent to
distribute in excess of 1,000 kilograms of marijuana. In late 1989, Duke attempted
to purchase, with co-conspirators, a large quantity of marijuana from a government
informant who had a prior marijuana arrest.!'” Undercover officers set up the

sale and arrested Duke and his co-conspirators immediately after delivering 4,800
pounds of marijuana to them.'*®

Duke is a decorated Vietnam War combat veteran who served two tours of duty in
Vietnam with the Delta Company 1st Battalion, 7th Marine Regiment. He says he
has been diagnosed with post-traumatic stress disorder due to his military service
in Vietnam. Duke told the ACLU, “[W]hile I was there, I often thought I would
probably die in a firefight in Viet Nam, and then later, I thought maybe I’d catch a
streamer while sky-diving and crash and burn. Or perhaps, lose control of a car at a
very high rate of speed, but never in my wildest dreams have I ever imagined I’d die
in prison.”'?"!

A carpenter and inventor who continues to work on engineering problems in
prison, Duke obtained a federal patent for a clean water-delivery system while
serving his life sentence. He has a wife, two children, two grandsons, and a large
extended family who want him home. Incarcerated since 1989, Duke says that he
fervently wishes that Congress will “opt to give some degree of hope of our having
one more shot of Tequila, and one more slow dance with Sheila before we go.”'**?



FEDERAL SYSTEM

William Dekle, 63, has served 22
years of his two mandatory terms of
life without parole for conspiracy to
Import and possess large quantities
of marijuana.

Born in Gainesville, Florida, Dekle grew up on a farm in New River and attended
Lake City Community College. He also served in the Marines, from which he was
honorably discharged. Dekle was an FAA-licensed pilot and flew planeloads of
marijuana into the United States. He was convicted in 1981 and 1983 of marijuana
smuggling. He skipped parole in 1987 and was finally convicted in 1990, at age 40,
of conspiracy to import and possess more than 1,000 kilos of marijuana, for which
he was sentenced to two mandatory sentences of life without parole despite the trial
judge’s characterization of the sentence as draconian.

Dekle told the ACLU that his sentence is “like being dead, but without the peace
that comes with death.”'?* He has served the majority of his sentence in high-
security federal prisons, where he says he witnesses assaults as part of daily life and
even homicides are not uncommon. He has taken more than 30 educational and
vocational courses during his more than two decades in prison, and he counsels
other prisoners. He suffers from a chronic knee injury and has a staggering gait. His
wife, two daughters, and grandchildren know him as “Papa Billy” and are eager to
support him if he were to be released from prison.

He says, “Since I've gone to prison, my children have graduated from high school.
They have graduated from college. My children have had children of their own. My
mother has passed away, my father has passed away. There are correctional officers
and inmates here that were not born when I started this sentence. How much more
do they want? Is my death here the only thing that will satisfy society?”'2*

FEDERAL SYSTEM

Charles Frederick “Fred” Cundiff,
67, 1s serving LWOP for importing
marijuana.

Prior to his incarceration, Cundiff worked at a plant nursery, in construction, as a
mortgage solicitor, and as a stereo store manager. He was sentenced to life without
parole for conspiracy to import and distribute more than 1,000 kilos of marijuana
and has been incarcerated since 1991." According to Cundiff, at sentencing, the

William Dekle

CCHow much
more do they want?
I[s my death here
the only thing that
will satisfy society?”

Charles Frederick Cundiff
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Craig Cesal with his daughter, Lauren,
who was 14 years old when her father
was incarcerated 11 years ago.

CCI was never
accused of

buying, selling,
possessing, or using
marijuana—and I

didn’t.”
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trial judge stated that he would sentence Cundiff to 15 to 20 years, but if he did so,
such a sentence would be reversed on appeal. Cundiff has served 22 years in prison
and worked steadily for 12 years of his imprisonment, but he had to stop working
due to his declining health. Now, he is seriously ill and requires a walker. He suffers
from skin cancer, a dropped foot and shrunken leg due to severe arthritis and
spinal surgery, disintegration of orbital bone due to chronic infection, and vision
problems. He has three children, nine grandchildren, and six great-grandchildren.
He is visited regularly by two friends from his youth. Of prison, Cundiff says, “If I
should die and go to hell, it could be no worse.”'**

FEDERAL SYSTEM

Craig Cesal, 54, is a first-time felony
offender serving LWOP for conspiracy
to possess with intent to distribute
marijuana.

His only prior conviction was a misdemeanor for carrying a bottle of beer into a
Bennigan’s bar when he was a college student in 1981, for which he paid a $150 fine.

For more than 23 years, Cesal owned and operated a towing and truck repair
business that provided services to police departments and sheriffs, car and

truck rental companies, and trucking companies. His company retrieved trucks
throughout the Midwest. Cesal’s clients also included a trucking company whose
drivers trafficked marijuana.

According to Cesal, his Chicagoland, Illinois, company retrieved and repaired
trucks operated by the Florida-based Sun Hill Trucking Company, whose drivers
transported and distributed marijuana in addition to carrying the usual freight.
Cesal explains that over the span of many years, drivers employed by Sun Hill would
drop off semi-trailers at his shop for needed repairs after they were torn apart from
smuggling contraband. Then, his company would return the truck to the rental
company; sometimes the drivers would pay his company to retrieve the truck or
trailer before repairing and returning it. For instance, on one occasion, his company
retrieved a semi leased by Sun Hill that had been impounded at the United States-
Mexico border, secured the truck’s release from DEA custody, made repairs to
panels DEA agents ripped from the trailer in order to extract marijuana encased in
its roof and walls, and returned the trailer to the leasing company. Cesal says that at
no time did he think he was breaking the law.'2"

Cesal was arrested in 2002 when he traveled to Georgia to retrieve a rented semi
discarded at a recycling center by Sun Hill workers who had transported, offloaded,
and departed with 2,667 pounds of marijuana from Mexico. Cesal was accused of
conspiring with more than 20 co-conspirators, including the Sun Hill employees.



Those who provided, received, bought, and sold the marijuana were arrested and
prosecuted in Texas, Florida, North Carolina, and elsewhere. “I was never accused of
buying, selling, possessing, or using marijuana—and I didn’t,” Cesal says.'*% “I never
had a stake in the success of any marijuana venture—my repairs were required
whether or not the driver was busted.”'*”

On the advice of his attorney, whom he says advised him he would get a sentence
of seven years, Cesal pleaded guilty. He says he subsequently learned that under the
terms of the plea agreement, he would have to testify in any grand jury, deposition,
or trial requested by prosecutors. Cesal recalls prosecutors wanted him to testify
against a number of people he did not know and two people he believed were
innocent of the charges against them."?'° According to Cesal, he was told that

he would receive a life sentence if he refused to provide the expected testimony
and that he could reduce the life sentence only through a series of incremental

reductions by providing substantial assistance in the prosecution of others.'*!!

When he discovered the terms were not what he expected, Cesal recalls he
announced he wanted to withdraw the plea agreement. The judge denied
withdrawal.'?'? Because Cesal breached the plea agreement by refusing to testify
falsely against others, he was sentenced to a mandatory LWOP sentence under the
federal sentencing guidelines for his first felony conviction. He says, “I voted my
conscience and breached the plea agreement. I do not believe my sentence should
have been inextricably intertwined with my ability or inability to provide substantial
assistance in the prosecution of others.”!?!?

Because Cesal’s plea agreement included a waiver of any appeal of his sentence,
Cesal has been unable to challenge his sentence.'*'* All of Cesal’s eight co-defendants
pleaded guilty in exchange for sentences ranging from 50 to 130 months. He says,
“In my case, those who did traffic marijuana received little or no prison sentences
and resumed their activities. They patronize a different repair station now.”'>

Cesal was 42 years old when he was arrested. He was married with two children,
had held the same job for over 20 years, and had owned his home since 1983.

Now 54, he has been incarcerated for 11 years. While in prison, he has earned his
paralegal certificate through a correspondence course and works tirelessly as a
jailhouse lawyer assisting other prisoners with their cases.'?!¢ He speaks weekly with
his children, Lauren and Curtis, who were 14 and 10 years old, respectively, when
he was incarcerated. Cesal is devastated that he has to “forever endure [his] life in

prison,” and says, “I hope to die, sooner rather than later.”'*”

CCIn my case,
those who did
traffic marijuana
received little or no
prison sentences
and resumed their
activities. They pa-
tronize a different
repair station now.”
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LIFE WITHOUT PAROLE DUE
TO CRACK/POWDER COCAINE
SENTENCING DISPARITY

As part of the Anti-Drug Abuse Act of 1986, Congress ignored
empirical evidence and created a 100-to-1 disparity between
the amounts of crack and powder cocaine required to trigger
certain mandatory minimum sentences, even though they are
simply two forms of the same drug, and the only difference
between them is that crack includes the addition of baking
soda and heat. As a result of Congress’s perceived differences
in the harmfulness and dangerousness between crack and
powder cocaine, sentences for offenses involving crack cocaine
were made much longer than those for offenses involving

the same amount of powder cocaine. Thus, for example,
someone convicted of an offense involving just five grams of
crack cocaine (the weight of two pennies) was subject to the
same five-year mandatory minimum federal prison sentence
as someone convicted of an offense involving 500 grams of
powder cocaine. Not only was there no scientific basis to
support the supposed differences between crack and powder
cocaine that Congress had relied on in devising the 100-to-1
ratio, but the 100-to-1 ratio resulted in vast unwarranted
racial disparities in the average length of sentences for
comparable offenses because the majority of people arrested
for crack offenses are Black. In fact, under the 100-to-1
regime, by 2004, Blacks served virtually as much time in
prison for a nonviolent drug offense (58.7 months) as whites

did for a violent offense (61.7 months).!?!8

In the past five years, the United States Sentencing
Commission has made two adjustments to the federal
Sentencing Guidelines that significantly reduced, though did
not eliminate, the unfounded sentencing disparity between
crack and powder cocaine offenses in the Guidelines. First, in
2007, the Sentencing Commission amended the Sentencing
Guidelines by lowering the sentencing ranges for most crack
cocaine offenses. Then, in 2010, in long overdue recognition
of the unfairness of the sentencing disparity, Congress passed
the Fair Sentencing Act (FSA), which reduced the disparity
between the amounts of crack and powder cocaine required to
trigger certain mandatory minimum sentences from 100-to-1
to 18-to-1. In 2011, the Sentencing Commission amended
the Sentencing Guidelines to reflect the FSA and then voted to
apply the new guidelines retroactively to individuals sentenced
before the FSA was enacted.'*"” This decision created the

168 American Civil Liberties Union

opportunity for more than 12,000 people sentenced for crack
cocaine offenses under the 100-to-1 regime—~85 percent

of whom are African-Americans—to have their sentences
reviewed and possibly reduced by a federal judge. In June
2012, the Supreme Court ruled that the FSA applies to people
whose offenses pre-date the law but who were sentenced after
its passage.

Unfortunately, despite Congress’s and the Commission’s
determinations that the previous crack cocaine penalties
under which thousands of defendants were sentenced were
unfair, the ACLU documented a number of cases in which
prisoners serving LWOP sentences have been unable to benefit
from these sentencing adjustments. In some cases, this was
because the sentences were controlled by statutory mandatory
minimums determined by Congress prior to the passage of
the FSA. Only Congress (not the Sentencing Commission)
can amend or repeal these mandatory minimum sentences,
and yet it did not do so when it passed the FSA. The FSA
lowered the quantity of drugs that triggered the mandatory
minimum but did not change the mandatory minimum
sentences. In such cases, people cannot benefit from the
retroactive Sentencing Guideline amendments because they
remain subject to statutory mandatory minimums. For others,
neither the FSA nor the Commission’s adjustments resulted
in a reduction of their sentencing ranges because they were
convicted as participants in drug conspiracies regardless

of the actual (and in some cases, minor) scope and level of
their participation in the conspiracy. As such, they were held
accountable for all the drugs possessed and distributed by the
conspiracy. For these people, the amounts of drugs for which
they were held responsible, and the enhancements applied to
their sentences, renders review or reduction of their sentences

impossible.!??

While the FSA was a step toward increased fairness, the 18-to-
1 ratio continues to perpetuate the outdated and discredited
assumptions about crack cocaine that gave rise to the
unwarranted 100-to-1 disparity in the first place. In several
cases documented by the ACLU, prisoners serving LWOP
sentences would have already been eligible for release if the
disparity between the amounts of crack and powder cocaine
required to trigger certain mandatory minimum sentences
were eliminated. Crack and powder cocaine are two forms of
the same drug, and Congress should eliminate any disparity
in the amount of either necessary to prompt mandatory
minimum sentences.



FEDERAL SYSTEM

Douglas Ray Dunkins Jr. was
sentenced to LWOP at age 26 for
conspiracy to possess and distribute
crack cocaine.'?

The trial court found that from ages 23 to 25, Dunkins manufactured and
distributed crack cocaine for a Fort Worth, Texas-based drug conspiracy comprised
of 15 co-conspirators. No drugs were ever seized in the case, and Dunkins was
convicted largely on the basis of testimony from co-conspirators who received
reduced sentences in exchange for their testimony.

Dunkins was sentenced to a mandatory sentence of life without parole; if had he
been sentenced for an equal amount of powder cocaine instead of crack, he would
have received a sentence of 20 years. At sentencing, Judge Terry R. Means told him,
“[1]t does seem unfair that the guidelines bind me to give you a life sentence.... It
troubles me to think that you at your age [are] going to have to spend the rest of

your life in prison. It troubles me a lot.”!?*

It was Dunkins’s first felony conviction. He had only one prior misdemeanor
conviction for shoplifting from Kmart when he was 21 years old, for which he
received one-year probation. “To have no release date is devastating, as a first-time
nonviolent offender,” he says.'?* “I can’t even remember being sentenced; I was in a
total daze that they pulled a life sentence on me. I didn’t understand the sentence at
the time. Two to three months later, I find out a life sentence is a life sentence. 'm

surprised that I am still able to function.”'#**

Dunkins, now 47, has been incarcerated for nearly 22 years. If the crack/powder
cocaine disparity were eliminated, he would already have been released from

prison. His three daughters, who were only one, five, and six years old when he

was incarcerated, are now in their twenties; two are in medical school. He stays in
touch with his daughters and mother weekly. He says of being separated from his
daughters, “It’s devastating, horrible, not being around to see them graduate and go
to school and day-to-day function as a family should. I missed their graduations.”'**
He adds, “I missed out on a lot, with my family. I missed out on marriages,
funerals.”!2%

Dunkins says that his mom, Bonnie Dunkins, cries whenever she visits him. Bonnie,
who has Stage 4 cancer, told the ACLU, “I ask God to help me to hold on. I just want
to live, God’s will, to see him come home...I just pray and ask God to let me live to
see him home.”'?¥” She adds, “His father didn’t live to see him be released. Whatever
my oncologist gives me, I don’t object. I'm just trying to hold on for my son. I love
him. I just pray that I live to see that day that he walks through that door.”'?*

Douglas Ray Dunkins Jr. with his
family. His daughters were one, five,
and six when he was incarcerated.
They are now 23, 25, and 27.

C(CIt does seem
unfair that the
guidelines bind
me to give you a
life sentence. It
troubles me to
think that you

at your age |are]
going to have to
spend the rest of
your life in prison.
[t troubles me a
lot.”

— Judge Terry R. Means
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Jason Hernandez with his parents,
brother, and teenage son, Estevan.

170 American Civil Liberties Union

Bonnie remains extremely close with her son, who says he desperately wishes he
could be released from prison to support her. “That’s my only son and he was such
an inspiration and a big help to me when he was at home. We just did everything
together, and I miss him. It’s been hard for me,” Bonnie says.'** “I just miss him

so much. He’s my only son. I have three daughters, but no one takes the place of
Douglas Ray Dunkins Jr.”'*°

For nearly a decade, Dunkins has worked as a certified paralegal, assisting other
inmates with their cases; he says he loves doing legal work. He has completed an
array of educational and vocational programs while in prison and has held several
prison jobs, including a position working in the prison’s food administration
warehouse. He says that if he were released from prison, he would mentor youth to
ensure they avoid making the mistakes he has made and work as a paralegal. “Given
a second chance, I know that I would be much more productive,” he says.'*! “Prison
has opened my eyes to a lot of things in life in general. And it’s educated me.”'?*

FEDERAL SYSTEM

Jason Hernandez, 36, has been
serving life without parole since age
21 for his role in a drug conspiracy
starting when he was only 10.

While growing up in McKinney, Texas, Hernandez says he consistently made
honor roll and was never considered a troublemaker in school.'** After starting
high school, however, he started associating with neighborhood drug dealers.!***
According to Hernandez, at age 15 he began dealing marijuana joints and dime bags
on the street corners of McKinney, following in his older brothers’ footsteps.!*
Everyone he knew sold or used drugs, and he says, “At that time I saw nothing
wrong with it. Everyone was doing it, hustling. It was a cool thing to do. You went
from skateboarding to breakdancing to drug-dealing.”'*** Hernandez says that by
age 17, the amounts of marijuana he distributed had increased to quarter-pounds
and pounds, and he started selling crack cocaine and methamphetamine, usually in
amounts ranging from a quarter-ounce to an ounce. Eventually his friends assisted
in storing and delivering the drugs.'*’

About a month after he turned 21, Hernandez was arrested on federal drug
charges. His two elder brothers and numerous friends were arrested and charged as
co-conspirators. Three months later, in June 1998, he was convicted of conspiracy
to possess with intent to distribute and conspiracy to distribute drugs, including
crack cocaine; possession with intent to distribute crack cocaine; distribution near
a school zone; and maintaining a house to store drugs.'?® He was convicted of
committing these crimes over a five-year period when he was between 15 and 20,



and the sentencing judge found him to have been a leader of the drug conspiracy
from when he was only 16.

Hernandez had only one prior adult conviction—a misdemeanor for failing to
pull over his car in a timely manner, for which he paid a fine—and two juvenile
convictions for simple possession of a gun when he was 14 and 17 years old.'***
Though he had been convicted as a juvenile of possessing a weapon, there were no
allegations in his federal drug conspiracy trial regarding use or possession of any
weapons.

Before sentencing Hernandez to LWOP, the district court judge stated that he
disagreed with the crack/powder cocaine sentencing disparity and that he had
written to Congress to change it.'"*" The judge also stated, through reference, that

it was hard for him to sentence someone as young as Hernandez (who was 21 at
the time of sentencing) to IWOP, but that under the mandatory federal sentencing
guidelines he was unable to give a lower sentence.'**! Later, the lead narcotics officer
responsible for Hernandez’s arrest wrote a letter stating his opinion that although
Hernandez should have been imprisoned for his involvement in drug-dealing, a

life-without-parole sentence is too severe in his case.'?*?

Hernandez’s supplier, who was charged with distributing the same amount of
cocaine as Hernandez but in powder form, was sentenced the same day to only 12
years in prison.'*”® The dramatic difference in their sentences was partly the result
of the sentencing disparity between crack and powder cocaine offenses, which
was 100-to-1 at the time of Hernandez’s sentencing. If the crack/powder cocaine
sentencing disparity were eliminated, Hernandez would be eligible for release in
four years.

Hernandez told the ACLU, “I...believe that a sentence that will result in my death

in prison, leave my child forever without a father, and my parents without a son,
should be determined by a human being, a judge with his wisdom and experience—
not a mathematical formula.”'*** He likens his sentence to “living and dying at the
same time.”'?* He explains, “This life sentence...has given me the unique experience
of looking at the world through the eyes of a dead man, you could say. Imagining all
the things I would love to do, and things I would do differently if only I could get a

second chance at life.”124¢

Hernandez, who is Mexican-American, speaks weekly with his parents, brothers,
and son. His 15-year-old son, Estevan, was only eight months old at the time of his
father’s arrest. Hernandez says he is distraught that he has missed out on raising

his son and guiding him through the pitfalls he himself faced as a boy. He explains,
“Being raised without a father, I can just imagine what it does to him—ryour father
is supposed to be there to teach you about life. He’s in the same neighborhood I was
raised in. There you'll see drug dealers, you'll see prostitutes, you'll hear gunshots. I
know the possibilities of him doing drugs, selling drugs, coming to prison. I know

that you take his father away, the possibilities increase greatly.”'**

C(This life sen-
tence has given me
the unique experi-
ence of looking at
the world through
the eyes of a dead
man. Imagining all
the things I would
love to do, and
things I would do
differently if only I
could get a second
chance at life.”
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Marcus Evans
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During his more than 15 years of incarceration, Hernandez reports he has never
been written up for a disciplinary infraction. He has completed a number of college
and vocational courses, including business management, paralegal studies, and
welding. He also participates in a program called A Better Path, through which he
speaks with troubled youth about seeking opportunities other than breaking the law
and tells them about the hardships that his crimes and imprisonment have imposed
on him and his family. Hernandez was also selected to serve in his prison’s suicide
watch companion program. He has maintained consistent employment throughout
his incarceration and currently works as an orderly in the prison.

“My incarceration was necessary and has done me good,” but “[1] feel there is
nothing to be gained by keeping me in here till I die,” he says.'*** “[M]entally, my
brain can’t comprehend that no matter how old I get and regardless of whatever
extraordinary changes I make in my character, it will account for nothing, for I am
going to die in prison regardless. It just doesn’t make sense.”'?*

FEDERAL SYSTEM

Marcus Evans has been imprisoned
since age 21, serving mandatory life
without parole for his role in a drug
ring over the course of a single year,
his first offense.

Evans grew up on the west side of Rockford, Illinois, and his father died when he
was young. He graduated from high school and served as a medic in the U.S. Army
for two years, returning to Rockford after receiving a general discharge.'** Evans
worked at his stepfather’s gas station and for a cleaning service.

According to prosecutors, Evans joined a large drug ring in Rockford in April

1992. The drug ring sold crack and powder cocaine out of various drug houses in
Rockford and was highly organized, with several levels of management, including
runners, lookouts, and supervisors. The members of the operation owned guns and
carried them on a regular basis. Although he had participated in the conspiracy

for only a year (until his arrest in 1993 at age 21), he was convicted as part of a
much larger drug conspiracy case involving 20 defendants.'*' He was convicted of
conspiracy to possess powder and crack cocaine with intent to distribute, in part on
the basis of the testimony of co-defendants who received sentences ranging from 60
to 132 months in exchange for their cooperation.'** Evans was held accountable for
the entire amount of drugs sold by the conspiracy during his one-year involvement,
and the judge accordingly attributed 40 kilograms of crack cocaine to him.'?*

The judge enhanced Evans’s offense level for sentencing purposes based on his
supervisory role and possession of a gun. Evans’s co-defendant was convicted of



using a firearm during and in relation to a drug offense, but there were no charges
that the defendants committed any specific acts of violence as part of the case.

Although he had no criminal history, Evans was sentenced to mandatory life
without parole in 1994, when he was 23 years old. Judge Philip Reinhard, the
sentencing judge, told Evans that he “would not have faced the same penalty
had this prosecution been brought in state court,”'** and said he thought the
punishment was excessive:

I have been on the bench and participated in criminal cases in other
capacities for almost 30 years, and a life sentence is generally reserved
for someone who’s killed somebody else or severely injured somebody
or tortured somebody or for a person who’s committed many violent
acts.... It just seems to me that the consequences that you face are
rather severe for a boy who’s 23 years old, graduated from high school,
went into the military, got out of the military, and got involved in this
organization for a period of one year and now faces a sentence for the
rest of his life, unless the laws change. And I am concerned over that,
but I have no choice in the matter.'**

Evans would have been sentenced to 20 years if crack and powder cocaine were
sentenced equally. Judge Reinhard, a Republican appointee, emphasized that the
sentence was the result of the Sentencing Guidelines and the sentencing disparity
between crack and powder cocaine, which was 100-to-1 at the time, but he had no
choice as the sentence was mandatory:

[Y]ou have received a sentence that has been set by the Sentencing
Guidelines. These Guidelines are mandatory. They take the
discretion...from me in this case under the facts once the Guidelines
are calculated.... The United States Supreme Court has upheld life
imprisonment for distribution of certain amounts of crack cocaine,
[ylet I believe there is some validity to the fact that crack cocaine and
powder cocaine should not have that great a disparity. In this case, for
the amounts that you have been found to be responsible for, if crack
and powder carried the same sentence, you would be facing a 20-year
sentence. That still is a long sentence. It still is a great punishment,
but there is a disparity. That’s what the law is. That’s what I'm obliged

to follow.!>>¢

Marcus is 41 years old and has been imprisoned for 20 years. He says that he has
become a different person in the two decades he has been imprisoned. “From 21

to 41 who is the same person?” he asks. “I’'ve grown up in prison. This is where I
matured,” he said."” “I'm no threat to society... [S]eeing me die in prison benefits
who? I'm a loving, caring human being. I have family and friends who love me, and

this needs to end for all of us.”'**

CCA life sentence
seems rather
severe for a boy
who’s 23 years old,
graduated from
high school, went
into the military,
got out of the
military, and got
involved in this
organization for a
period of one year
and now faces a
sentence for the
rest of his life, but
[ have no choice in
the matter.”

— Judge Terry R. Means
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AGING AND ELDERLY
NONVIOLENT PRISONERS

“I had just turned 36 years old when I was
arrested in this case. I will turn 60 in July. I have
seen firsthand all these guys that were my age
and younger guys turn old in these prisons....
Our hair has turned gray, white, some of us
have lost all our hair. We’re getting old and in

Due to extreme sentencing policies and the growing number
of life, IWOP, and other death-in-prison sentences, the
population of elderly prisoners in the United States is
exploding, turning many correctional facilities in the United
States into veritable nursing homes. A life-without-parole
sentence means that prisoners will inevitably grow old and
incapacitated in prison, even when they no longer pose
sufficient safety threats to justify their continued incarceration.
The ACLU’s June 2012 report, At America’s Expense: The Mass
Incarceration of the Elderly, detailed the epidemic of aging

another 15-20 years some, if not most of us, will prisoners in the United States due to LWOP and other long
be dead 125 sentences and the staggering cost to taxpayers to warehouse

— Kenneth Fragoso, 60, serving LWOP aging and elderly prisoners, who are twice as expensive to

. . incarcerate as the average prisoner.'>
for cocaine conspiracy because of a drug
transaction between two confidential

informants

FEDERAL SYSTEM

Ignatzio “Nat” Giuliano, 78, has
served more than two decades of a
mandatory minimum LWOP sentence
for conspiracy to distribute cocaine.

Born in Brooklyn and raised in Upstate New York, Giuliano worked in construction
as a carpenter and painter. He later moved to Fort Lauderdale, where he raised his

children and owned the Paddlewheel Queen, a paddleboat restaurant used for dinner

cruises. He says he sought to obtain financing for the business through an additional

Ignatzio Giuliano, 78, in a recent
photo. He has been incarcerated for
23 years.

investor, a former Pompano Beach nightclub owner who would later be declared the
organizer, leader, and manager of the drug conspiracy for which Giuliano was later
indicted.

Giuliano, then 55, was arrested in October 1990. He was one of 16 arrested as part of
a large cocaine distribution conspiracy but only one of three to challenge the charges
against him at trial. He was convicted of conspiracy to distribute and to possess

with the intent to distribute more than five kilograms of cocaine.'**' The leader of
the conspiracy testified against Giuliano and two co-defendants in exchange for

a reduced sentence and was released from prison after only serving three years.
According to Giuliano, he also was convicted on the basis of the testimony of a
co-conspirator who, in exchange for his testimony that Giuliano was his personal
contact for the purchase of cocaine, was permitted to retain properties that would
have otherwise been seized by the government.
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Giuliano was sentenced to life without parole in 1991. His sentence was enhanced
to mandatory LWOP because he was classified as a career criminal on account of his
prior convictions. He had four priors from 1977 and 1978 for possessing five grams
of marijuana, delivery of marijuana and cocaine, conspiracy to delivery marijuana,
and conspiracy to distribute and possess marijuana.'** From 1978 until his arrest in
October of 1990, he had no arrests.

According to Giuliano, the prosecutor had offered a plea deal of five years, but

his defense attorney at the time did not make him aware of the offer.** Also
unbeknownst to him, his defense attorney had a personal and business relationship
with the co-defendant who testified against him. Giuliano appealed his conviction
and sentence, but it was denied because he filed it 70 days late. His habeas corpus
motion based on ineffective assistance of counsel was rejected as time-barred as well.

Giuliano has spent 23 years in prison. His health is in decline. Over the past two
years, he has had multiple operations and experienced a health scare during which
his glucose level plummeted and he nearly died.'*** He takes 13 medications on

a daily basis, his hearing is severely diminished, his vision is deteriorating, and

he suffers from a form of skin cancer that keeps him indoors.!** He also suffers
from blood pressure issues that cause him to lose consciousness. He says, “I am

an old man now. I made mistakes in my life, but I am not a threat to society, and I
begrudge no one. My co-defendants have been home for years. All T am asking is to
be afforded the dignity to spend the last few years of my life with my family, and to

die outside of prison.”!¢

Giuliano is from a large, close-knit family that is eager to be reunited with him. He
speaks with his two sisters, son, and daughter every Sunday. He lost both of his parents
while in prison and has not seen his children in years.'"*” He explains of his children,
“They love me and they want to visit, but I just cannot bear the thought of them
seeing me like this.”'?*® He has not met his grandchildren. His daughter, Karen, said,
“He needs to be with his family,”"** and his son, Joseph, wishes his father could “spend
his remaining years with his family so that we can take care of him.”?”* His children
and two sisters all want him to move in with them to live out his remaining days.

The clinical director at the prison wrote that Giuliano should be released to home
confinement because he has “worsening health issues related to his age,” which “will
continue to worsen as he ages.” The clinical director described him as gentlemanly;
with calm demeanor, solid integrity, respect for others, and commitment to the
welfare of his family; and called him a “model mentor for younger inmates on

the importance of living an honorable life.” Giuliano says he has never had a
disciplinary incident report filed against him.

Giuliano’s co-defendant who also went to trial, Bill Westcott, was also sentenced to
life without parole. Now 80 years old, Westcott requires a walker to move around
and has limited mobility. He is suffering from cancer, which has required radiation
treatment, and expects that he cannot live through another round of chemotherapy.

CClam an old
man now. [ am not
a threat to society.
My co-defendants
have been home
for years. All I am
asking is to be af-
forded the dignity
to spend the last
few years of my
life with my family,
and to die outside
of prison.”""
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Robert Jonas in a photo taken in
2005. He is now 75 years old.

Jonas has served 22
years in prison and
is now 75. He has
been written up for
a single disciplinary
infraction: keeping
a cat in his cell. If
released from pris-
on, Jonas would “go
home and adopt a
few cats.”
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FEDERAL SYSTEM

Robert Jonas, 75, was convicted of
conspiracy to possess, |mport and

distribute cocaine and marijuana in
1992 and sentenced to LWOP when
he was 52 years old.

Jonas had one prior conviction, for sale of one kilogram of cocaine in 1985, at age
46, for which he served five years in prison.

Jonas says he has struggled since 1963, when, at age 25, he was wrongly diagnosed
with cancer. The misdiagnosis led to unnecessary surgeries and radiation treatment
that has left him, in his words, “‘half-sick’ ever since.”'?”* After graduating from
college in 1966, Jonas gradually descended into alcoholism. He began a career as

an accountant and, after receiving treatment, quit drinking alcohol for good in
December 1982.1%7

Around this time, Jonas became involved in marijuana smuggling. In early 1991,
under suspicion that Jonas and others were tied to the Cali drug cartel of Colombia,
customs agents set up a reverse sting operation in which agents and two confidential
informants transported 7,000 pounds of marijuana and 4,700 pounds of cocaine
from Colombia to New Jersey in exchange for $9 million."”* On May 30, 1991,

Jonas and three other men who were also targeted were arrested after driving to the
pre-arranged site for the drug sale at a Comfort Inn in Elizabeth, New Jersey.'?”” The
court found that Jonas and one of his alleged co-conspirators, Eduardo Mantilla,
were the ringleaders behind the largest cocaine and marijuana importation

scheme in New Jersey history and sentenced both men to LWOP.!?7¢ At trial, Jonas
asserted that he was a mere “go-betweener” in an international drug conspiracy.'?”’
According to Jonas, he was a low-level employee, primarily keeping accounting
records, and he never possessed a weapon or did his own drug deal.'””® He has taken
responsibility for helping to set up the deal, but said that “the crime could not have
happened but for the government and their agents provocateurs.”'*”® According to
Jonas, the confidential informants were paid $400,000 and $250,000, respectively,

for their roles in the operation.'?%

Jonas has served 22 years in prison and is now 75. In his spare time, he helps other
prisoners with their studies and teaches accounting. Jonas says he enjoys reading,
playing the trumpet, solving puzzles, and taming wild cats.'?®' He has been written
up for a single disciplinary infraction: keeping a cat in his cell. If released from

prison, Jonas would “go home and adopt a few cats.”'2%



FEDERAL SYSTEM

An aging Cuban fisherman with a
seventh-grade education, Leopoldo
Hernandez-Miranda, 74, is serving
LWOP for a nonviolent marijuana
offense.

Hernandez-Miranda was convicted of possession of marijuana with intent to
distribute at age 55 after he and three others served as middlemen in shipping a
truckload of marijuana.'?®® He was arrested on a fishing boat with more than a
thousand pounds of the drug.'® Hernandez-Miranda had one prior conviction for
a similar drug crime in 1986, for which he served three years in prison.'** According
to Hernandez-Miranda, at sentencing the judge stated that he had no choice but to
impose a life sentence because it was his second offense.!**

Hernandez-Miranda told the ACLU that he became involved in this crime because
he was new to the Miami area and had struggled to find work. He recalls that he
needed money badly to support his family. He said, “At the time of my crime, I was
willing to take a chance, now that I know how a life sentence feels, I would never
take a chance with my life.”?” Hernandez-Miranda said he was never informed that
he faced a life sentence, and that had he known, he would have pleaded guilty in lieu
of going to trial.'?®®

Hernandez-Miranda has served 19 years in prison and says he wishes for a chance to
return home to his family. Before he was arrested, Hernandez-Miranda explained,
he was “a family man” and spent most of his days with his wife, four children, and
three grandchildren.'?®” He lives too far away for them to visit him, but he speaks on
the phone to his children every other day.'"*® He says, “I am old and I am dying, I
just want to spend my last years with my family.”!?*!

Leopoldo Hernandez-Miranda

C¢CI am old and

[ am dying, I just
want to spend my
last years with my
family.”
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David Lincoln Hyatt with his daughter
and son. When Hyatt was sentenced
to life without parole 20 years ago,
his six children ranged in age from
seven to 17.

CCOnce again |
question whether
the life sentence
that I was required
to pronounce
makes good policy
in the long run.”

—Judge David D. Dowd Jr.
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TERMINALLY ILL NONVIOLENT
PRISONERS

FEDERAL SYSTEM

David Lincoln Hyatt is serving LWOP
for his first offense, a nonviolent
drug conspiracy committed when

he was 43 years old.'? Since his
Incarceration, he has been diagnosed
with terminal prostate cancer. He is
63 years old and does not know how
much longer he has to live.

Hyatt served in the U.S. Army, including three years in the Vietnam War. After
being honorably discharged from the military in 1972, he worked with the New
York City Transit Authority under the Comprehensive Employment and Training
Act program for veterans. Soon after, he got married and completed three years of
college courses in electrical engineering while working for the U.S. Postal Service.
He left his job to follow his passion in the music industry, forming his own record
label, Tavdash Records, in Miami, Florida.

In 1991, Hyatt traveled to Akron, Ohio, to meet with rap artists whom he was
considering signing. On July 13, 1993, a day that was, according to him, “a big
surprise and nightmare,” he was arrested for conspiracy to distribute cocaine.'*? It
was the first and only time he had ever been arrested.

The FBI claimed that Hyatt’s former studio manager was involved in a drug
operation in Akron and that Hyatt was the boss of the operation.'** According to
the trial court, Hyatt arranged for tractor-trailer loads of cocaine to be delivered to
drug distributors in the United States, traveling between Miami and New York on

a weekly basis.'** Despite FBI searches of his office, residence, and four additional
apartments leased in his name, no drugs were ever uncovered.'?® FBI agents did
find two guns and documents regarding hundreds of thousands of dollars in cash
deposits and expenditures exceeding his documented income.'*” Hyatt told the
ACLU that he owned the weapons because he became a certified weapons expert in

the military,'?%

and that during his trial, the FBI agent who conducted the search
testified that “he could not clearly state that the funds came from drugs or the
record company” at which Hyatt worked.'® Hyatt says he was convicted on the
basis of the testimony of jailhouse snitches who were promised reduced sentences in

exchange for their testimony.'*"



No drug amount was listed in the indictment. That determination was made by the
judge, not the jury, and on the basis of the determined drug amount Hyatt received
a mandatory LIWOP sentence. Upon sentencing Hyatt, Judge David D. Dowd Jr.
stated, “I think like almost every other District Court Judge in the United States, at
times we have expressed frustration with the straightjacket the Guidelines represent,
but clearly that’s a decision that’s way beyond the power of this Court to make.”**"!
In an August 2008 order, Judge Dowd further stated, “It is the Court’s recollection
that he indicated, but for the Guideline, he would have imposed a sentence less

than a life sentence.”>%

Hyatt cannot obtain retroactive relief under the Booker and
Apprendi Supreme Court rulings, though both cases would affect his sentence if

they were applied retroactively.

In January 2010, Hyatt was diagnosed with terminal prostate cancer. Since the
summer of 2011, Hyatt has been undergoing daily chemotherapy. His cancer is
in Stage 4. When asked how long he had left to live, he said he tries not to think

about it.!*%

Hyatt applied for compassionate release in July 2012; he explained, “My situation

is not that of a potential re-offender but rather a cancer patient, whose prognosis

is poor and deserving of a reduction of sentence and compassionate release

after considering all facts, which would give me the chance to be with my family
again.”"*** The judge who sentenced Hyatt to LWOP wrote a letter in support of his
petition for compassionate release, questioning the merit of Hyatt’s sentence. In

the letter, Judge Dowd referenced an opinion in a similar case in which he cited the
fact that there are currently 2,454 inmates serving life sentences for drug offenses in
federal prisons. Judge Dowd wrote, “Once again I question whether the life sentence

that I was required to pronounce makes good policy in the long run.”*

Hyatt told the ACLU that the most important thing he has realized since his
incarceration is “how important you are to your kids and family and how their lives
change forever once you are arrested and gone this long.”** He has six children—
three daughters and three sons—and speaks with them and his sisters weekly."*”” His
youngest child is 27 and his oldest is 37.13%

His family is eager to have him home. In a letter to the unit manager at Hyatt’s
prison in November 2012, his sister June wrote that Hyatt has “grown remarkably”
and that “[h]is writings and conversations during visits reveal someone who has
matured, mentally, emotionally, and spiritually.”’*” She said her family members are
concerned about “how many more days that he has left to live” and they desperately
want him “to live out these last days with the family that he has here in Florida” so

that they can care for him in his final moments.*'°

Hyatt was
diagnosed with
Stage 4 terminal
prostate cancer.
“My situation

is not that of

a potential re-
offender but rather
a cancer patient
whose prognosis is
poor and deserving
of a reduction of
sentence, which
would give me the
chance to be with
my family again.”
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Donnie Daniel

Daniel was
diagnosed with
end-stage liver dis-
ease, but he does
not qualify for a
life-saving liver
transplant. “T’ll
never give up my
hopes and dreams
of being free, to
spend what little
time I do

have left with my
loved ones.”
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OKLAHOMA

Donnie Daniel is dying of end-
stage liver disease, a terminal
condition, and cannot receive a liver
transplant because he is serving

an LWOP sentence for 24 grams

of methamphetamine found in the
motel room of a woman with whom
he had spent the night.

Daniel says he was addicted to drugs and started selling small amounts to

support his habit.”*!' On October 6, 1989, he was convicted of unlawful delivery
of methamphetamine, unlawful possession of methamphetamine with intent

to distribute, and unlawful delivery of marijuana and methamphetamine. The
charges stemmed from two drug sales over a period of six months. A friend of
Daniel’s, who, unbeknownst to him, was working as a confidential informant, set
him up to sell an undercover officer a quarter-gram of methamphetamine on one
occasion and, six months later, to sell another undercover officer a quarter-gram
of methamphetamine and a quarter-ounce of marijuana.’”? That same day, he was
also convicted of knowingly concealing stolen property and receiving, possessing
or concealing stolen property, offenses he committed in 1986, for which he had
received a five-year deferred sentence."”"> He accepted a plea deal and served several
years in prison.

Upon his release from prison in 1991, Daniel began working at an oil field and says
he spent his time taking care of his wife and young daughter."*** On November 29,
1995, when he was 33 years old, Daniel said, “My life and my families’ lives changed
in a way that I still have a hard time talking about.”"*"> According to Daniel, that
night he was at his sister’s house and offered to drive a woman he had known all
his life to her motel room. By the time they arrived it was late and Daniel decided
to spend the night in the room. He recalls he woke up the next morning to the
sound of a deputy sheriff kicking in the door to the room and yelling at him to get
on the floor. The deputy was accompanied by another deputy and two probation
officers, one of whom had put Daniel in prison in 1989. The officers had a warrant
for the woman’s arrest but quickly turned their attention to Daniel. Searching the
room, the officers uncovered 24 grams of methamphetamine, 15 Valium pills, and

marijuana.’’'®

On August 4, 1997, his daughter’s birthday, a jury convicted Daniel of trafficking
24 grams of methamphetamine and two counts of possession of a controlled
dangerous substance with intent to distribute.*” One of the possession-with-



intent-to-distribute counts was later reversed on appeal.’*'® He was sentenced to
LWOP on the methamphetamine trafficking charge, life for the 15 Valium pills,
and 10 years for the marijuana. When he heard the sentence, he said it felt like “my
world had come to an end.”"*" According to Daniel, the woman from the motel

received six months on a probation violation.'??

In 2004, Daniel was diagnosed with chronic hepatitis B and hepatitis C marked
with cirrhosis of the liver, stage 4 fibrosis, grade 4 inflammation, and end-stage liver
disease."**! Daniel says he does not qualify for a life-saving liver transplant because
he is incarcerated. He struggles with his health in prison, and says, “I'm not going

to lie, I go through some pretty rough times dealing with my health issues and still
trying to accept my appeals being final, but I also know that I'm not alone and there
are others that are worse off than me.”"*>> He reports he was once placed in solitary
confinement for 65 days for refusing to be placed in the medical unit due to his
illness after having previously spent a year-and-a-half in the medical unit."**

Daniel says his suffering has been compounded by being away from his family.

He told the ACLU that his imprisonment has “really been hard due to my health
and not being able to see my family” because of the Oklahoma Department of
Corrections’ decision to send elderly inmates, a lot of whom are, according to
Daniel, “pretty sick,” to a facility far from his home."** He told the ACLU, “I'll never
give up my hopes and dreams of being free, to spend what little time I do have left

with my loved ones.”"**

Now 50 years old, Daniel has been in prison for 16 years and says he has worked

to better himself through participation in drug relapse intervention, anger
management, clean and proud, and corrective thinking programs.'*?¢ Having
entered prison with only an eighth-grade education, Daniel earned his GED in
2001."* In his spare time, he says he works to “fight my illness, play dominos, and
exercise as often as I can.”*?® He reports he has been drug-free since his diagnosis in
2005."*% Daniel said of his sentence, “I'm no angel, but I still can’t see how they can
put a person away for the rest of their life just because they were convicted of two
or more drug felonies in the past and they happen to be in a place where drugs are
present.”!#%

C(CI go through
some pretty rough
times dealing with
my health issues
and still trying to
accept my appeals
being final. I still
can’t see how they
can put a person
away for the rest
of their life just
because they were
convicted of two
or more drug felo-
nies in the past.”
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vil. The Reality of Serving Life

without Parole

ife without parole is essentially a sentence to die in
Lprison: prisoners are not released. They are categorically

ineligible for parole, and once their post-conviction
appeals are exhausted, their only chance for release is
rarely-granted commutation or clemency by the president or
governor of their state or similarly infrequent compassionate
release shortly before they die. Federal lifers are ineligible for
“good time” credit or parole, which was abolished for anyone
convicted in federal courts after November 1, 1987, so in
the federal system, a life sentence means death in prison.'**!
Without a date on which they know they will be set free,
prisoners wake up each day facing a lifetime of imprisonment
with no hope of release. They grow old, fall ill, and eventually
die behind bars.

Prisoners with whom the ACLU spoke or corresponded
reported experiencing profound negative psychological
impact from their sentences. In interviews with the ACLU,
prisoners reported feelings of unremitting hopelessness,
loneliness, anxiety, depression, fear, isolation from family
and their community, and suicidal thoughts. Some have
attempted suicide, and others expressed the wish for death so
that their suffering would end. Many struggle to find purpose
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or meaning in their lives. Prisoners described the anguish
of being separated from family, being unable to be present
to parent their children or support aging and ailing parents,
missing funerals of parents and siblings who died during
their incarceration, being forgotten by friends and family,
and facing the prospect of growing old and dying in prison
without any hope for release.

In Graham v. Florida, the U.S. Supreme Court noted,

“The State does not execute the offender sentenced to life
without parole, but the sentence alters the offender’s life

by a forfeiture that is irrevocable. It deprives the convict of
the most basic liberties without giving hope of restoration,
except perhaps by executive clemency—the remote possibility
does not mitigate the harshness of the sentence. [...] Life in
prison without the possibility of parole gives no chance for
fulfillment outside prison walls, no chance for reconciliation
with society, no hope.” 1?32

The Nevada Supreme Court noted the hopelessness and
finality of the sentence, finding that “All but the deadliest
and most unsalvageable of prisoners have the right to appear
before the board of parole to try and show that they have

€ The State does not execute the offender
sentenced to life without parole, but the
sentence alters the offender’s life by a forfeiture
that is irrevocable. It deprives the convict

of the most basic liberties without giving

hope of restoration. Life in prison without

the possibility of parole gives no chance for
fulfillment outside prison walls, no chance for
reconciliation with society, no hope.”

—The U.S. Supreme Court in Graham v. Florida



behaved well in prison confines and that their moral and
spiritual betterment merits consideration of some adjustment
of their sentences. Denial of this vital opportunity means
denial of hope; it means that good behavior and character
improvement are immaterial; it means that whatever the
future might hold in store for the mind and spirit [of the
prisoner], he will remain in prison for the rest of his days.”***

The U.S. Court of Appeals for the Ninth Circuit found that a
life-without-parole sentence “condemn(s] [the prisoner] to
die in a living tomb, there to linger out what may be a long
life...without any of its alleviation or rewards—debarred
from all pleasant sights and sounds, and cut off from all
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earthly hope.

WHAT IT MEANS TO BE
SENTENCED TO LIFE
WITHOUT PAROLE

Over and over, prisoners serving life without parole for
nonviolent crimes described their sentences as a form of
living death. For example, Eduardo Toranzo, who has been
incarcerated for 24 years, told the ACLU of his LWOP
sentence for armed burglary, “It’s like you are a living dead
person on a [life] support machine.”'*** Thomas Tinghino,
who is serving LWOP for armed burglary, told the ACLU,
“Serving a life sentence is akin to being dead, without the one
benefit of not having to suffer anymore.”***® Libert Roland,
who is serving LWOP for possession of more than 28 grams
of cocaine, said of his sentence:

It feels like you have been sentence[d] to
death.... The pain never go[es] away. It feels like
you have lost your purpose in life, your reason
to live. It feels like someone or something is
suffocating the life out of you slowly.... The pain
and suffering will be there till the day you die.
You feel the only relief you have left, the only
hope, is to die [a] fast death. Because death
cannot be worse than you feel now and the grief

you have placed on your family.'**’

Lloyd Wright, who was sentenced to LWOP for selling $50
worth of crack within proximity of a school, also likened his

CCIt feels like you have been
sentenced to death. It feels
like someone or something
is suffocating the life out of
you slowly. The pain and
suffering will be there till the
day you die.”

—Libert Roland

sentence to a form of death, explaining, “To me, to have life
without parole is just like being dead. People forget about
you. People grow old. Babies are born you may never see and
hold. Places you will never go again. Things you would never
do again. People will die and you will not be able to pay your
last respects to [them].”!?%

Jessie Traylor, who was sentenced to LWOP for possession of
cocaine with intent to distribute and conspiracy to distribute
five or more kilograms of cocaine, described his sentencing as
“like being at your own funeral,” and he said his sentence was
a mandate “to stop my life as if I was a cancerous tumor.”"**
Leland Dodd, who has served 22 years of his LWOP sentence
for attempting to buy 50 pounds of marijuana from an
undercover officer, described his sentence as such: “You are
dead. You don’t exist anymore.”"*** He added, “I would be
better off dead.”"**' Ricky Minor told the ACLU of his LWOP
sentence for attempting to manufacture methamphetamine
after just over a gram of the drug and decongestant pills
were found in his home, “Really it is the end of your life, it is

over...I don’t have another chance at life.”"**

Others likened their sentence to a “slow death penalty,” in
the words of Kevin Ott."*** Antawn Tyrone Bolden similarly
said of his LIWOP sentence for armed burglary, “It’s a slow
death sentence...It is a terrible, horrifying feeling [to] know
every day you wake up you [are] bound to die in prison or
never see daylight. It’s unexplainable.”'*** Raffaelous White
said that when he was sentenced to LWOP for distributing
two crack rocks, “I felt like my life was over and I was
sentenced to a slow death.”'*** He said his life in prison is
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“a living nightmare, all my hope and dreams are fading

away. '**¢ Darek Hayes, who is serving LWOP for possession
of a firearm as a convicted felon following prior burglary
convictions, said, “I felt like [the judge] should have just given
me the death penalty. Because he basically ended my life for a
victimless crime.”**

Scott Walker explained, “You’ve been given a death

sentence, but, to die of either illness, prison violence, or

old age [in prison]. Its only difference is that there’s not a
pre-determined date. There’s also the underlying feeling
that you are dead to society and to a certain extent to your
families’ lives.”**® Clinton Matthews, who is serving LWOP
for drug conspiracy, told the ACLU, “This sentence is actually
a sentence to a long and slow death watching my life go
from a young man to an old man. It also involves watching
loved ones pass away without being able to be there. It is
not easy!”"** Kerry Orgeron, who is serving LIWOP for
purse-snatching, says his sentence means, “I will die without
a chance to be human. It is more of a punishment than the
death penalty.”!**

Some shared the pain and fear of knowing they will die in
prison. Alonzo Jason, a 43-year-old diagnosed schizophrenic
who is serving LWOP for attempted purse-snatching when he
was off his medication more than 15 years ago, told the ACLU
that being sentenced to IWOP is “like being in the bottom

of a lake trap waiting to die with no chance of ever getting
out alive...I'm so sorry and afraid of dying in this place.”**!
Terrence Jackson, who is serving LWOP for trafficking
cocaine that was found in another man’s home, said of his
sentence, “To me, honestly, it’s like being diagnosed with the
AIDS virus, a slow death, being mentally beat, wondering is
it possible to get another chance or will I die on a hard metal

bed with no family members to support you.”**?

Others described the particular pain of not having a release
date. Louis Brady, who is serving LWOP for simple burglary
for stealing microwaves, televisions, and bicycles, said that
“T’ve did prison time before, but I had an out date. But not

to have an out date, and [be] around inmates that have been
here 20, 30, 40 years and hear how they are dying...All I can
say, it’s not hell, but like walking on the hot coals to get there
[to hell].”**>3 Bobby Wallace, who is serving LIWOP for drug
possession, told the ACLU that not having a release date is “[1]
ike being blindfolded and being placed in a dark maze, then
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C(CIt’s part of the requirement
for normal human develop-
ment and psychology to imag-
ine that things will get better
in the future. LWOP leads to a
kind of despair, of ever having
another life, because that just
gets wiped out.”

—Dr. Terry Kupers

being told, ‘Find your way out, but there is no way out. It is so

much worse than that.”'>*

Hopelessness, Depression, and
Suicidal Thoughts and Attempts

Imprisonment with no release date causes psychological
trauma. Clinical research on the psychological consequences
of LWOP and other death-in-prison sentences suggests that
the mental health impact of LWOP sentences differs from
parole-eligible sentences in which a prisoner has a release date
that he or she is likely to reach during his or her lifetime.'*>
The Sentencing Project found that a higher percentage of
LWOP prisoners suffered from mental illness—primarily
serious depression—than parole-eligible prisoners with a
life sentence. Studies on the mental health consequences of
indefinite detention have found that the indefinite terms

of detainees’ confinement causes them to develop feelings
of hopelessness and helplessness that lead to depressive

symptoms, chronic anxiety, despair, and suicidal ideation.'**

Dr. Terry Kupers, a psychiatrist who specializes in the mental
health effects of incarceration and has more than four
decades of clinical experience as a psychiatrist in prisons,
told the ACLU that the despair caused by the lack of hope of
being released reverberates through prisoners’ psychological
lives. He said of the particular despair experienced by
prisoners serving LIWOP, “It’s part of the requirement for



normal human development and psychology to have a vision
for yourself in the future so that you have a goal. So that

you can imagine that things will get better in the future. It’s
the view of the future, and it’s the hope that things will get
better—there’s always the hope that things will get better. But
when you get LWOP, there’s such a starkness to it, you are
never going to get out of here. That leads to a kind of despair,
the despair of ever having another life, because in prison with
LWOP that just gets wiped out.”"**’

Dr. Kupers said that this despair exacerbates existing mental
illness: “That despair plays out in whatever mental tendencies
they have. People with a history of depression or are prone to
depression or suicidal feelings will become suicidal. People
who are prone to psychosis will become psychotic...When
you’ve got someone who is schizophrenic and they have
LWOP, then in general every aspect of their psychological

life is going to be worse. They can’t improve their rational
thinking because they aren’t getting out of there.”'**® Nearly
one in five prisoners (18.4 percent) serving life sentences
suffers from a mental illness, according to a study of Bureau
of Justice Statistics data by The Sentencing Project.”** The
high incidence of mental illness among lifers raises particular
concern about the deleterious effect of LIWOP and life
sentences on these prisoners’ mental health. Moreover, based
on his work with suicidal prisoners, Dr. Kupers suspects that
the suicide rate among prisoners sentenced to LWOP for
low-level offenses is high, but to his knowledge, no clinical

data exists to confirm his hypothesis.'**

Almost without exception, the prisoners serving LWOP

with whom the ACLU spoke or corresponded reported
experiencing profound despair and hopelessness. Some
expressed the wish for death so that their suffering would
end, and some reported contemplating or attempting suicide
because of the hopelessness of their sentences.

Dicky Joe Jackson says that when he was sentenced, “I wished
then and even more so now that they would’ve just killed
me.” %! He told the ACLU, “There’s lots of nights in your
prayers you ask to not wake up the next day.... There’s no
hope in here for us lifers and we become forgotten after a
while”"*%2 He added, “I wish it were over, even if it meant I
were dead.... When I lie down at night I think it would be
great not to wake up in the morning, then all this would be

over.”136

Timothy Hartman, who is serving LWOP for armed burglary
and has been incarcerated for 13 years, calls his sentence

“a slow, painful death.” He says, “As the years go on, it gets
worse. You lose hope, the will to live.”'*** He told the ACLU
that his sentence has driven him to such profound despair
that he has considered suicide, explaining, “So many have no
hope—it’s turned [us] insane. Mentally, you break. You have
to or else you cannot justify staying alive. It’s pointless. You
put a human being in a situation so bad, so evil, death is the
only end.” 3%

Donald Lee Graham said of his sentence, “It’s like you're
nothing. Why should I want to live? I would rather [have]
been sentenced to lethal injection, than suffer the way I am.
If T did not care for my family I would ask to die, but I must
keep my family together. I don’t want them to suffer any
more than they already are”'**® He says that he struggles with
suicidal feelings because of the hopelessness of his sentence:
“It hurts, fighting myself each day to continue to allow the
light of our Father [to] shine upon me.”**’

Thomas Bryant Jr., a police officer who was sentenced to
LWOP following a police corruption sting operation, told the
ACLU that he has considered suicide because of the despair
of his sentence. He says, “When you are laying down and
wondering about your kids and your family and whether your
wife will leave you, those are the times that you feel like your
life is over and you’re going to lose your life in prison and you
think that I should just end it now.”'*%

Louis Scott White, who is serving LWOP for armed burglary,
says that he is plagued by depression and suicidal thoughts
because of his sentence, which he describes as “a slow,
horrible, torturous death...I really truly [think] the world
has forgot about us.”"** He adds, “T want to cry every day,
but I can’t...[Life is] pure hell! I can’t dream of a free life,
only prison life.”"*”° His loss of hope has led him to attempt
suicide. He says, “T attempted suicide twice, so far. I may try
again, once I get things in order.”'*”! White has been held in
solitary confinement because of his suicide attempts.

Ivan Anderson, who is serving LIWOP for armed burglary

of an unoccupied house, told the ACLU, “I've watched
inmates hang themselves, wondering if that would be a better
alternative than serving life myself”'*” He says that he has
struggled with depression and such profound loneliness that



he describes his incarceration as being inside a boat, “floating
down the river of loneliness.”'*”> “It’s hard,” he adds, “but it’s

what society sentenced me to.”'?7*

David Correa said, “I rather they just give me the needle and
get it over [with], for what is a life sentence without parole if
not an indeterminate death sentence? So let the government
stop its charade of being kind and humane to us when all
they are doing is warehousing us and just get their original
intent over [with] and stop all the mental torture by keeping

us alive in here without hope of ever going home.”*?”

Sylvester Mead said, “The hopelessness will eat you alive if
you can’t handle it.”**”¢ Jimmy Cochran, who is serving LIWOP
for attempting suicide with a razorblade in his ex-girlfriend’s
house, said his life in prison is “Pretty dismal. Destitute.
Lonely.” He added, “A life sentence doesn’t go away. It’s there
when you wake up in the morning. It’s definitely there when

you go to sleep.”*””

Patrick Matthews, who is serving LWOP for stealing tools
from a tool shed and a welding machine from a yard when he
was 22 years old, says that he has considered suicide to end
his suffering. “There [are] plenty of times [I] want to give up
and end it,” he says. “Prison is not a place I want to be the rest
of my life and won’t be, whether dead or alive...I could not
live in here the rest of my life!”!*”8

An LWOP sentence can shatter familial bonds, and, like other
prisoners, prisoners serving LWOP are isolated from family
and have severely limited contact with loved ones. LWOP
and other long sentences have devastating emotional, social,
and economic consequences for prisoners, their children,
their spouses or partners, and their parents and extended
family. The prospect of no reunification outside prison walls
ends prisoners’ otherwise stable marriages. It limits the role
they can play in their children’s lives, as they miss out on
their children’s first steps, graduations, marriages, births of
grandchildren, and day-to-day parenting. It causes prisoners
guilt and constant worry about being unable to care for
children and elderly or ill parents. In many cases, because

of their sentences, prisoners serving LWOP are barred

from attending the funerals of their parents and children,

compounding the grief they experience when a loved one
dies. Some prisoners who have served more than a decade in
prison told the ACLU that they are completely isolated and
bereft of outside support or concern, as their family members
have died off and they have not had a visitor or contact to call
outside prison walls for years.

Libert Roland, who is serving LWOP for possession of more
than 28 grams of cocaine, told the ACLU of being separated
from his mother, sister, nieces, and nephews, “To remember
some of the funny times, the sad times, you start to feel your
eyes getting watery; sometimes you can stop the tears, but
most of the time you cannot, and it hurts so badly to know
you will never be there with them ever again.”**”® His sister
died of cancer after he was incarcerated. Roland explains, “I
could not be there to tell her I love her when she needed to
hear it. I could not be with my mother when she need[ed] a
shoulder to cry on, to hold my mother...It just hurts you so
deeply inside, and there is no way you [can] give back to them

or show them your love by being in here.”**

Darrell Smith, who was sentenced to LWOP at age 25 after
police found 25 crack rocks in his home, told the ACLU, “I
just want my mama. Yes, I'm a big mama’s baby. 'm her only
child, so I just want my mama...just being away from my
mom all these years has killed me, I live in darkness every
day here.”'**! Eric Robinson, a former cocaine addict who

is serving LWOP for snatching a purse that contained an

ID card and miscellaneous items but no money, says, “No
pain has cut deeper, no sorrow has been more profound,
than being away from my family.”"**? Ricky Carthan, who
has served more than 15 years of his LWOP sentence for
possession of stolen junk metal, says of being separated from
his mother and three children, “It is [the] most lonely feeling
I [have] ever felt, only being around strangers.”*** Of being
separated from family, Alonzo Jason said, “I guess if I had to
describe it, it will be like waking up in the morning knowing
that you got the wrong leg cut off at the hospital.”!**

Dicky Joe Jackson, a father of three who was incarcerated
when his youngest son was only five years old and was
married to his wife for 19 years until they divorced after

he lost his last appeal, says he loves his family “beyond
description.”"*® He said that the monthly 300-minute limit
on non-legal calls is not enough time to speak with his three
children and three grandchildren, with whom he speaks



every two or three days. He told the ACLU, “That’s what’s so
contradictory about this prison system; they say that family
contacts are important, but they only give you five hours a
month to talk to your people and they charge outrageous
phone prices. And they limit you to only three times a week
for visits. It’s terrible that the person that you spent the last
19 years of your life with can only give you a little peck on the
lips and sit down across from you—you can’t hold her hand
or put your arm around her. And then they ship you across
the country to 11,071 miles away.”!3%¢

PRISON CONDITIONS

Prisoners condemned to die in prison generally are housed
in maximum- and medium-security facilities with few
privileges, far away from any relatives. They are often
housed in overcrowded and dangerous prisons. They may
be confined to small cells and crowded group cells, receive
inadequate or subpar food and hygiene, and have limited
access to fresh air and sunlight. Their day-to-day lives

are marked by lack of privacy, shakedowns, lockdowns,
full-body searches, and extensive and intrusive control

over every aspect of their lives. They are sometimes held in
solitary confinement and punitive isolation, and they may
be confined to their cells for long periods during lockdowns.
They witness—and constantly fear—violence, assault, sexual
abuse, and rape. They are surrounded by fights and constant
yelling from guards and other inmates. They confront the
animosity of correctional staff, some of whom humiliate
and mistreat them at times. They suffer delays in receiving
medical care and necessary medication, and they often receive
inadequate mental health care and drug treatment services.
They work prison jobs that pay only 2 cents to $1.15 an hour,
and they have to pay exploitative telephone rates that can

be 15 times higher than regular rates.'*” They have limited
access, if any, to computers, prison libraries, and useful legal
resources.

Violence

More than 75 percent (76.9 percent) of the prisoners
surveyed by the ACLU reported that they had been assaulted
or had witnessed other prisoners being assaulted, raped, or

Prisoners serving LWOP are
often housed in overcrowded
and dangerous prisons, far
away from any relatives. They
may be confined to small

cells and crowded group

cells, receive subpar food and
hygiene, and have limited
access to fresh air and sunlight.

killed in acts of prison violence while serving their sentences.
Many reported witnessing stabbings and severe beatings,
which they described as being part of everyday prison life;
some reported witnessing murders and rapes. Some also
reported witnessing prison guards assault inmates. Several
were victims of stabbings, beatings, and sexual assaults
themselves, and they complained of prison guards’ failures
to protect them from attacks by other inmates. Many of the
prisoners with whom the ACLU spoke or corresponded had
never been convicted of a violent crime nor witnessed such
violence before being incarcerated, and they reported being
shocked and traumatized by the violence they have been
exposed to in prison.

Ignatzio Giuliano, who is 78 years old and has served 23 years
of his IWOP sentence for a nonviolent drug crime, told the
ACLU:

I witnessed some of the most brutal crimes.
Once, I was waiting to use the phone when

an inmate asked another inmate to get off the
phone. He was told to get lost. He left and came
back a few minutes later, grabbed the inmate by
the back of his hair, and cut his throat; blood
flew everywhere. One night, while I was sleeping
a loud scream woke me up. An inmate who was
sleeping in the bed next to mine was stabbed to
death. Another time, I was eating lunch in the
dining room when the door swung open and
an inmate was chasing another inmate with
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a knife. The inmate ran to my table and dove
under it. The one with the knife belly-flopped
on top of the table and stabbed the one under
the table. The floor was covered with blood. The
staff carried off the two inmates and everyone
continued eating again like nothing happened. It
was like a side show. Things like this go on all the

time. 3%

Paul Free, who has served 18 years of an IWOP sentence
for nonviolent marijuana trafficking, said, “I have seen men
with their throats cut, their bellies cut open with their guts
hanging out...and I have seen men with knives stuck deep
into their skulls and more. I have seen men stomped into
vegetative states and with all their teeth kicked out. A man

died in my arms.”"*

Jason Hernandez, who has served more than 15 years of an
LWOP sentence for his involvement in a drug conspiracy
starting when he was only 15 years old, and whose brother
was stabbed to death while imprisoned for the same drug
conspiracy, told the ACLU:

I was sent to Beaumont when I was 21 years

old. I was the youngest person there...I saw
people being stabbed and being raped. It was a
shock to me, but it’s prison; this is what goes on
here. When my brother passed away, my whole
life changed right there, and I realized this is

not normal. People don’t stab people. When

you see something happen so much, when you
see people stabbed constantly, you become
desensitized to it. It changed me. I [had] never
seen heroin till I got to prison. I [had] never seen
a man die till T got to prison. I [had] never heard
or seen people get raped till I got to prison.

But it’s normal in the environment of [federal
prisons].!

Jesse Webster told the ACLU, “T've seen guys get beat with
bricks, get their heads smashed in. I’ve seen guys get slashed
with razors across the face while watching TV. A lot of
gruesome stuff...You see a lot, a lot of that stuff you don’t
even want to remember it. ”*' Euka Wadlington told the
ACLU that he has witnessed simple arguments over the
television end in a prisoner’s death and has seen “all types of
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CCPeople get raped and killed
in front of me. It’s stressful; I'm
at the most dangerous prison
in South Carolina because of
my sentence when I should be
around nonviolent offenders.”

—Lloyd Wright

violence from gang stabbings and killing to one-on-one fights
that led to serious bodily harm or death.”'** Lloyd Wright,
who is serving LWOP for selling $50 worth of crack cocaine
to an undercover officer within a half-mile of a school,

said, “People get rape[d] and kill[ed] in front of me. It’s
stressful; ’'m at the most dangerous prison in South Carolina
because of my sentence when I should be around nonviolent
offenders.”*** Anthony Jerome Jackson told the ACLU, “This
one guy stab[bed] two guys. I think about that all the time. It

could happen to me.”"**

Solitary Confinement

Prisoners serving LWOP for nonviolent offenses reported
being held in solitary confinement for periods ranging

from a few days to 13 or 14 years at a time. In addition,

they described being confined to six-by-eight-foot or six-
by-twelve-foot cells for months at a time due to lockdowns.
Sixty-three percent of prisoners surveyed by the ACLU
reported being held in solitary confinement while serving
their LWOP sentences. Twenty-nine percent of the prisoners
who reported being held in solitary confinement said that
they have been held in isolation for longer than one year at a
time. Seventy-three percent of the prisoners who had spent
time in solitary confinement reported having been held in
isolation for longer than one month at a time.

Despite his bipolar disorder, for which he has been
hospitalized at seven different mental health institutions,
Timothy Tyler has been held in solitary confinement many
times, primarily “for investigation.”"** He said, “They



can place you there for three months for no explainable
reason.”"*® Tyler has served nearly 21 years of his LWOP
sentence, and he told the ACLU that he “lost [his] mind”
after his first ten years in prison. After more than a decade
in prison, he was transferred to the U.S. Medical Center for
Federal Prisoners in Springfield, Missouri, for mental health
treatment for a year, before he was returned to prison."*”’
Recently, Tyler was held in isolation due to an indefinite
prison-wide lockdown following the murder of a prison
guard. As a result of the stress of isolation and being deprived
essential contact with his family, Tyler suffered a mental
breakdown in March 2013, in which he was banging his head
against the walls, singing at the top of his lungs while naked,
and spreading feces on himself.

Vincent Carnell Hudson, who was sentenced to LWOP for

a trace amount of cocaine invisible to the naked eye found

in his pockets, was imprisoned at the Mississippi State
Penitentiary at Parchman in October 2008 in good health; he
was well enough to work in the cafeteria. In September 2009,
he was placed in solitary confinement as a disciplinary action
for having a cell phone in his possession. After his two- to
three-week confinement, 61-year-old Hudson emerged frail,
weak, and suffering from severe pneumonia. According to
the Southeastern Christian Association, he complained that
he could hardly walk, and for three weeks he was treated

at the prison infirmary, where he coded twice. He was
transferred to a hospital, where he was placed on a respirator,
underwent dialysis, and required insertion of a feeding tube
over the course of his four-week hospitalization. Following
his return to the prison infirmary in December 2009, he was
unable to walk, speak, see, or eat. He still had a tracheostomy
and feeding tube inserted, and he was partially paralyzed
and incontinent. In early 2010, his family reported that he
appeared to be malnourished and dehydrated, and they
feared for his life.

Dicky Joe Jackson was held in solitary for five months after
he found a tool in a machine at work and turned it in; he says
that because prison officials “didn’t believe a lifer would do
that,” they held him in isolation while they investigated the
claim."*® Jackson reports he has had a perfect disciplinary
record over the 17 years he has been incarcerated. Jimmy
Cochran, who is serving LWOP for attempting suicide in his
ex-girlfriend’s house, reported that he has been in solitary

confinement for two years for witnessing an attempted
murder in the prison and refusing to make a statement."**

Restricted Access to Drug
Treatment, Vocational, and
Educational Programs

“People going home get priority over everything.
Lifers are put on the back burner for every
program.” '

—Earl Crum, 54, who is serving LWOP for

stealing $34

As a matter of policy, some prisons categorically deny
drug treatment, counseling, vocational and educational
programs, and other rehabilitative services to prisoners
who are sentenced to die in prison and are ineligible for
parole.'®' Other prisons limit LWOP prisoners’ access to
such rehabilitative services on account of their sentences.'*"
Prisoners incarcerated in state prisons particularly confront
few opportunities for education, meaningful work, or
productive programs or activities. Many of the LWOP
prisoners with whom the ACLU spoke or corresponded
reported that other prisoners with release dates are prioritized
for programming, which leaves lifers waiting for years to
enroll in GED classes, enter much-needed intensive drug
treatment, obtain prison jobs, or receive vocational training.
Twenty-eight percent of prisoners surveyed by the ACLU
reported being denied access to drug treatment, vocational,
or educational programs in prison. This number varied
substantially between jurisdictions. In Florida, more than half
(51 percent) of prisoners surveyed reported having difficulty
accessing rehabilitative programs in prison.

Among prisoners with whom the ACLU spoke or
corresponded, the most common complaint was lack of
access to drug treatment programs, particularly in the cases
of prisoners sentenced to LWOP for drug offenses. Onrae
Williams, who was sentenced to LWOP at age 23 for sale of
0.3 grams of crack cocaine, told the ACLU that although
he has struggled with drug addiction and would like to
participate in the drug treatment program offered at the
South Carolina state prison where he is incarcerated, he

is ineligible because he will never be paroled from prison.
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He said, “They don’t really allow you [to participate in]

any programs here. I mean, even with this drug conviction,
they don’t help me deal with the situation at hand. I mean,

it’s supposed to be rehabilitation, but I feel they avoid the
issue.... I still deal with the issues, as far as, I still deal with the
issue of drugs.... I feel I need to get help for it.”!*

Prisoners serving life without parole in Florida state prisons
reported that they are not prioritized for GED classes because
of their sentences. For example, Antawn Tyrone Bolden, a
31-year-old high school dropout incarcerated in a Florida
state prison, told the ACLU that he has tried to get his GED
several times, but prison officials have told him that prisoners
with sentences of five years or less have priority, and as a lifer
he has been unable to enroll in the program.'*** “They treat

lifers like we are below earth,” he says.'®

Other prisoners reported being denied access to vocational
programs, which particularly weighed on prisoners who

have been incarcerated for years with no opportunities for
self-improvement. Leland Dodd, who has served 22 years of
his LWOP sentence for trying to buy 50 pounds of marijuana
from an undercover officer, told the ACLU that because

of the length of his sentence, he is ineligible for any of the
vocational programs offered at Oklahoma State Reformatory
or the Oklahoma Correctional Industries (OCI) jobs available
to other prisoners.!** He said, “I can’t work at OCI, can’t take
a vocational training course, I can’t improve my life, I can’t
go to work and get a job because of my sentence. I've got too
much time, I don’t qualify for none of the programs.”*” He
says that he would love to take any of the classes: “Anything—
just learn something. I got nothing to do with my time, I'd
like to do something.”*® German Gonzalez, who is serving
LWOP for armed burglary, said that his life in a Florida state
prison is “a miserable existence that has no purpose because
no rehabilitation program exist[s].”!4%
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LIMITED JUDICIAL REVIEW OF
DEATH-IN-PRISON SENTENCES

“I don’t understand how my constitutional
rights are not retroactive.” !

— Scott Walker, 41, who has served 16 years of a
life-without-parole sentence after 500 grams of
marijuana were seized from him

LWOP and other death-in-prison sentences do not receive
the same heightened judicial scrutiny and legal protections
afforded to capital defendants."*!! Additional precautions

are taken in capital cases—at least in theory, though not
always in practice—because of the gravity and permanency
of the punishment, yet even with these protections the death
penalty is irretrievably flawed, applied to the innocent, and
plagued by significant problems. The quality of counsel in
capital cases is more scrutinized, and the underlying legal and
factual issues usually get closer review. Unlike death penalty
cases, LWOP sentences receive no special consideration on
appeal, which limits the possibility they will be reduced

or reversed. In most states, a person sentenced to die in
prison is not provided any court-appointed attorneys after
their one automatic appeal is complete, usually within two
years of the initial sentence; in contrast, most states, but

not all, do provide attorneys to death-sentenced habeas
petitioners. Appeals to the highest state court are not
guaranteed in LWOP cases, as they often are in death penalty
cases.'"' Mandatory sentences are not permissible in death

143 while mandatory IWOP sentences are not

penalty cases,
only common in most states and the federal system, but
the mandatory nature of these sentences can also cause
important factors in a case or about a defendant to be

overlooked on appeal.'*!*

Accordingly, in LWOP cases there are fewer exonerations and
reversals due to trial errors.”*® The lack of heightened judicial
review and legal protections in LIWOP cases increases the
likelihood that innocent people will be wrongly punished.
While LWOP and other death-in-prison sentences are plainly
not the same as capital punishment, they are severe in their
own right, and some legal experts have recommended
enhanced judicial scrutiny and procedural protections for
sentences that result in the incarceration of defendants for the

rest of their natural lives.!4!



Because capital cases involve the ultimate sanction of death,
capital defendants generally have the right to state-appointed
counsel for their post-conviction appeals. Yet beyond the
first appeal, people fighting their death sentences have no
constitutional right to a lawyer, and the quality of available
counsel can be as abysmal in these appeals as it is at the trial
level.'"*'” Because the death penalty is a grievous violation of
human rights, independent offices have arisen to provide
legal representation and lawyers have volunteered to take

on capital cases pro bono. For defendants sentenced to
LWOP, in most jurisdictions there is no right to counsel in
any post-conviction proceedings, and the majority of the
prisoners serving LIWOP with whom the ACLU spoke or
corresponded were unable to afford an attorney to represent

LWOP prisoners cannot have
their sentences retroactively
reviewed and reduced under
Supreme Court decisions
ruling that the way in which
they were sentenced is
unconstitutional, even though
they would receive shorter
prison terms if sentenced today
rather than under previous
sentencing regimes.

them in their post-conviction appeals.'*!® The ACLU reviewed
post-conviction appeals handwritten by LWOP prisoners who
struggled to get adequate access to prison legal libraries, are
barely literate, plainly could not make sense of complicated
caselaw and procedural rules, failed to comprehensibly
explain the facts and legal issues in their case, or whose
appeals were rejected on grounds that could have been
successfully addressed by a competent lawyer.

Many prisoners whose cases the ACLU documented were
unable to afford an attorney to assist them with their
post-conviction appeals and said they were frustrated that

they have no right to a court-appointed lawyer for their
post-conviction appeals. Leland Dodd told the ACLU, “The
sentence I got, I don’t get a lawyer to handle my appeals. I get
no appeals, I can’t afford justice!”*!® Moreover, in many states
there is no automatic right to records, such as police and
prosecutor files, that might contain important evidence. Only
a lawyer or an investigator can obtain these documents, and
they generally require a fee.

There is low likelihood that an LWOP or other death-in-
prison sentence will be reversed, in part due to the lack

of competent counsel in such cases. The reversal rate for
noncapital cases is estimated to be about 10 to 20 percent,
far below the capital reversal rate of roughly 68 percent.'**
Data also shows that about 80 percent of federal criminal
appeals are denied or otherwise resolved against the
prisoner."*! In the context of federal habeas corpus review
for state-sentenced petitioners, a 1990 report prepared for the
American Bar Association noted that the rate of habeas relief
granted in prisoners’ favor in non-capital cases was estimated
at only 7 percent or less, while the rate in capital cases where
courts reached the merits of the habeas corpus petitions

was more than 73 percent between 1976 and 1983 (however,
the rate of habeas corpus relief decided in favor of death-
sentenced prisoners has since dropped due to more recent
limitations on prisoners’ access to habeas relief).'*? One
study of LWOP sentences concluded, “Given the failure rate
of noncapital appeals, not to mention the infrequency with
which they are filed, the vast majority of life-without-parole
prisoners have almost no chance of having their sentences

reversed.”14%

Opportunities for post-conviction appeals have been
significantly reduced for all criminal defendants over the past
three decades. In both capital and non-capital cases, prisoners
also have a limited ability to raise claims of innocence. When
new evidence of innocence emerges, prisoners in most states
face strict time limits barring them from having their cases
reopened. These time limits before which innocence claims

must be filed range from 21 days to three years.'**

Because Congress has limited post-conviction legal
challenges from prisoners, it is difficult—and in some
cases impossible—to return to court to make the case for a
sentence reduction. The Antiterrorism and Effective Death
Penalty Act (AEDPA) of 1996, a strict federal statute, limits
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prisoners from appealing their cases and challenging their
convictions or sentences.'*> AEDPA can bar prisoners from
appealing even when new evidence of innocence emerges,
from challenging serious errors of law, or from raising claims
of ineffective assistance of counsel. As a result, criminal
defendants who are later able to present evidence establishing
their innocence that may not have been available at the

time of trial, and that could have led to a different result if

it had been presented, are left with no recourse. In addition,
many defendants who have suffered serious constitutional
violations, such as racially discriminatory jury selection or
suppression of exculpatory evidence, have been left without
federal judicial recourse.

Moreover, prisoners are also unable to have their sentences
retroactively reviewed and reduced under Supreme Court
decisions ruling that the way in which they were sentenced is
unconstitutional, even though prisoners would be sentenced
to shorter prison terms if sentenced today rather than under
previous sentencing regimes.

For example, many prisoners have been barred from taking
advantage of United States v. Booker, a 2005 Supreme Court
ruling that struck down the mandatory nature of the
sentencing guidelines used to incarcerate them, in some cases
for the rest of their lives.'*** In Booker, the Court ruled that
the Sixth Amendment right to jury trial requires that, other
than a prior conviction, only facts admitted by a defendant or
proved beyond a reasonable doubt to a jury may be used to
calculate a sentence, whether the defendant has pleaded guilty
or been convicted at trial. The maximum sentence a judge
may impose is a sentence based upon the facts admitted by
the defendant or proved to a jury beyond a reasonable doubt.
Prisoners have similarly been unable to have their sentences
retroactively reviewed based on Apprendi v. New Jersey, a 2000
Supreme Court ruling giving jurors an enhanced role when
their verdicts trigger the fixing of sentences.'"*?” In Apprendi,
the Court required that any fact that increases the penalty for
a crime beyond the prescribed statutory maximum must be
submitted to a jury and proved beyond a reasonable doubt,
not decided by the judge.

In a number of the federal LIWOP cases documented by the
ACLU, each of the defendants’ guideline ranges was based
upon a quantity of drugs determined by the judge using

a preponderance of the evidence standard and not by a
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jury using the beyond a reasonable doubt standard. Their
sentencing judges determined the quantity of drugs by
adopting the quantities speculated during the trials by the
government. However, because the decision in Booker was not
retroactive, these defendants do not have a remedy for their
constitutional violations. In these cases, if the constitutional
law in Booker had been in effect during their sentencing, there
is a great possibility that the juries could have found them
each guilty of significantly lower quantities of drugs, thus
resulting in shorter sentences.

In interviews and correspondence with the ACLU, prisoners
consistently expressed their frustration with being denied
access to the courts. For example, like many other federal
prisoners, Michael Lloyd Cummings, a decorated Vietnam
War veteran and drug addict caught with less than a gram of
methamphetamine, lost his appeal and was denied further
access to the courts by the Anti-Terrorism and Effective Death
Penalty Act. He told the ACLU, “The hardest part is knowing
that the courts have ruled that what took place at my trial

is unconstitutional but doesn’t apply to me because it’s not
retroactive. How can something be unconstitutional today
but not yesterday?”'**

VIRTUALLY NO CHANCE
OF CLEMENCY OR
COMPASSIONATE RELEASE

Because of the elimination or significant reduction of
post-conviction appeals and procedures that could be used to
reduce LWOP sentences, commutations—a form of executive
clemency that empowers a governor or president to shorten
sentences—are the sole means of leaving prison for many
prisoners. For prisoners who are near the end of their lives
and dying of terminal illnesses, compassionate release offers

Only one federal prisoner
serving LWOP has received a
presidential commutation in
the last 20 years.




another possibility for leaving prison before their deaths.
Unfortunately, U.S. presidents and state governors have
virtually stopped granting clemency, and the Federal Bureau
of Prisoners has sharply limited compassionate release,
leaving lifers who have exhausted their appeals with virtually
no chance of being released from prison alive.

Over the past three decades, presidential grants of federal
clemency have dropped even as prisoners’ clemency requests
have risen.'*® Only one federal prisoner serving LWOP has
received a presidential commutation in the last 20 years;

the nonviolent drug offender’s sentence was commuted

by former President George W. Bush.!**® President Barack
Obama has granted clemency at a lower rate than that of

any modern president, and he has commuted only one
sentence since taking office.'**! Most recently, he denied 1,500
commutation petitions on February 28, 2013. Given President
Obama’s commutation record, a commutation applicant’s
chance to have their federal sentence reduced is just under 1
in 5,000. During the presidencies of former Presidents Ronald
Reagan and Bill Clinton, applicants for commutations had a

1 in 100 chance of success.'*** Under former President George
W. Bush, applicants had a 1 in 1,000 chance of having their
sentences commuted.'**

State governors have been similarly reluctant to grant
commutations, and in recent decades there has been a decline
in commutations at the state level, while the number of
people being sentenced has rapidly risen. The vast majority
of governors have denied almost all clemency petitions
submitted by prisoners for reduction of their sentences,
granting only a handful of commutations in the past
decade."** In the past two decades, only a few governors have
utilized their pardon power to grant dozens or even hundreds
of pardons and commutations.'** In most states, the state
governor holds the power to grant clemency to prisoners and
generally has the option of seeking the advice of a pardon or
parole board.'** In several states, only a parole or executive
clemency board can grant clemency, and the governor is

not involved; these states generally have the highest and

most consistent clemency rates.'**” In some states, the
governor may grant clemency only after receiving a positive
recommendation from a parole or clemency board, and some
states require that the governor be a member of the parole or
clemency board.'***

President Barack Obama

has granted clemency at a
lower rate than that of any
modern president: he has
commuted only one sentence
since taking office.

The Federal Bureau of Prisons (BOP) has sharply limited

the grounds for compassionate release, and only a miniscule
number of compassionate release requests are granted each
year."** Under the Department of Justice’s “death-rattle

rule,” compassionate release requests are granted solely to
terminally ill prisoners who have received a medical diagnosis
of death within a year and are facing imminent death, or who
are profoundly and irremediably incapacitated.'**’ Prisoners
cannot seek compassionate release for extraordinary and
compelling circumstances directly from the courts; only the
BOP has the authority to file a motion with a court to request
judicial consideration of early release. Research by Human
Rights Watch and Families Against Mandatory Minimums
has found that the BOP rarely does so; though more than
218,000 prisoners are housed in the federal prison system, in
2011, the BOP filed only 30 motions for early release.'**! The
annual average of prisoners who have received compassionate
release has been fewer than two dozen since 1992.14

After conducting a comprehensive review of BOP’s
compassionate release program, the Department of Justice
Office of Inspector General (OIG) identified “multiple
failures” and concluded that the program “has been poorly
managed and implemented inconsistently” by BOP, “resulting
in inmates who may be eligible candidates for release not
being considered” and in “terminally ill inmates dying before
their requests were decided.”'** The OIG study also found
that approximately 13 percent (28 of 208) of the inmates
whose release requests had been approved by a prison warden
and regional director died before their requests were even
decided by the BOP director.**
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vill. The Financial Cost of Sentencing

Nonviolent Offenders to Life without
Parole

dd e talk about the costs to
incarcerate someone who’s not
gonna hurt you again, who

just hurts himself, you know, the nonviolent
criminal...But let’s talk about the costs once

we rehabilitate him and he’s good to go. We're
gonna still spend like 60 to 90 dollars a day,
depending on what area of the country he’s in...
It costs a lot—it’s like staying in a motel. So we’re
going to put him up in the motel the rest of his
life, feed him three meals a day...He gets any
illness, I got to do the same level of care that you
have for the public...Look at all the costs. 'm
flowing out the seams...And so, it’s ridiculous. I
mean, we should just have the [parole] hearings
so we can just cut back the ones that you don’t
need to do all that for...Its just costs, costs,
costs, costs...there’s no end to it...till death do
us part.” !4

— Burl Cain, Warden, Louisiana State
Penitentiary at Angola

“The public out there is trying to raise their
kids and they’re paying to house us in prison
for nonviolent offenses. It doesn’t make sense.
You're paying for these guys not to go to

work, not to pay taxes, instead of them being
productive citizens... The government is taking
money from education to house nonviolent
prisoners.” 446

— William Dufries, 55, who has served 10 years
of his life-without-parole sentence for trafficking
marijuana and is imprisoned at a cost to

Oklahoma taxpayers of $18,467 per year

sentences would be at least $1.784 billion. This figure is

a Middle Estimate within a range from a Low Estimate

of $1.151 billion to a High Estimate of $2.299 billion in
taxpayer savings. This figure covers the cost of imprisoning
the prisoners currently serving LWOP for nonviolent crimes;
it does not take into account the cost of incarcerating people
who will be sentenced to LWOP in the future.

This section of this report calculates three estimates of the
total fiscal cost-savings to taxpayers if state and federal
sentencing statutes were revised to eliminate nonviolent
offenses for eligibility for life-without-parole sentences,
denoted as the following: (1) Low Estimate, (2) Middle
Estimate, and (3) High Estimate. For the reasons provided
below, the Middle Estimate of $1.784 billion is set forth as the
best estimate of the total fiscal cost-savings of eliminating life
without parole as a possible sentence for a nonviolent offense.

The ACLU’s economic analysis of the fiscal cost of LWOP
sentencing laws and policies are conservative estimates. This
data considers only the fiscal impact on state and federal
corrections budgets and does not in any way account for
additional costs incurred beyond the correctional system,
such as reduction in labor force, reduction in tax revenue,
increases in health care needs due to physical harm

caused by incarceration, and underemployment in already
economically-depressed neighborhoods. Furthermore,

AVERAGE YEARLY COST OF AN

ELDERLY PRISONER

960-70,000

The ACLU estimates that the total fiscal cost-savings to
taxpayers if state and federal sentencing statutes were revised
to eliminate nonviolent offenses for eligibility for LWOP
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no consideration is made for the indirect effects of these
highly punitive sanctions, such as the impact upon family or
communities, primarily because, in practice, such effects are
extremely difficult to quantify or measure with accuracy or
precision.

In a case affirming a 50-year sentence for a producer of child
pornography who would be 96 years old when released from
prison, Judge Richard Posner noted some of the additional
downstream costs of incarcerating prisoners until they die, as

well as the increasing costs to incarcerate prisoners as they age:

Federal imprisonment is expensive to the
government; the average expense of maintaining
a federal prisoner for a year is between $25,000
and $30,000, and the expense rises steeply

with the prisoner’s age because the medical
component of a prisoner’s expense will rise with
his age, especially if he is still alive in his 70s (not
to mention his 80s or 90s). It has been estimated
that an elderly prisoner costs the prison system
between $60,000 and $70,000 a year.... [I]f freed
before they became elderly, and employed, they
would have contributed to the Medicare and
Medicaid programs through payroll taxes—
which is a reminder of an additional social cost
of imprisonment: the loss of whatever income
the prisoner might lawfully have earned had he
been free, income reflecting his contribution to
society through lawful employment.'*

The cost of sentencing nonviolent offenders to LWOP
accounts for a portion of ballooning federal and state costs
to incarcerate too many prisoners for far too long. In a 2009
study, the Pew Center on the States estimated that total
corrections spending has reached $68 billion, an increase of
336 percent since 1986. In the past 20 years, state spending
on prisons has increased at six times the rate of spending on
higher education.'** In Michigan, the state government now
spends more on corrections than on higher education.

At a time when budgets are tight and states are struggling
to cut costs, paying to permanently incarcerate nonviolent
offenders gobbles up scarce budgetary resources. Spending
increasing amounts of money on imprisoning nonviolent
offenders for the rest of their lives means less money for the

institutions that could help young people stay out of trouble,
including education, drug treatment, job training, and
community policing programs.

This report seeks to estimate the fotal amount of corrections
expenditures that would be saved by taxpayers if state

and federal sentencing statutes were revised to eliminate
nonviolent offenses for eligibility for a life-without-parole
sentence. Contrary to various forms of economic impact
analyses that are required in most states in connection with
the implementation of a new regulation or law,'** this
report does not provide an estimate of the projected annual
fiscal cost-savings over the next five years if a jurisdiction
were to adopt the sentencing recommendations set forth in
this report (i.e., were to revise sentencing statutes so as to
eliminate nonviolent offenses for eligibility for life without
parole).

Rather, this report seeks to estimate how much will be spent,
in total, to incarcerate those individuals currently serving

a life-without-parole sentence and compares this amount

to how much we believe would have been spent, in the
alternative, to incarcerate these individuals if life without
parole had not been available as a possible sentence for a
nonviolent offense. In other words, under a specific set of
assumptions, it would be possible to calculate the annual
fiscal cost-savings of eliminating life without parole as a
possible sentence for all nonviolent offenses. In order to
avoid making strong assumptions regarding the long-run
dynamics of future prison growth, however, this report has
chosen, instead, to estimate the total cost-savings to state and
federal taxpayers if all prison inmates who are currently in
state or federal prisons serving life-without-parole sentences
had been sentenced under a sentencing regime in which
nonviolent offenses were automatically ineligible for life
without parole.

In particular, for each jurisdiction in our analysis, data was
collected on the average age of admittance of all nonviolent
offenders serving life without parole. These ages range from
a low of 32 years in Florida to a high of 48 years in Illinois.
Data was also collected on the average current age of all
nonviolent offenders serving life without parole, with average



current ages ranging from a low of 45 years in Florida to a
high of 54 years in Illinois. Using this data, it is possible to
calculate, with the help of a life expectancy calculator created
by the Social Security Administration, the additional life
expectancy of an average adult male for any given date of
birth.**° With this general population data, the average life
expectancy of the prison population serving life without
parole for a nonviolent offense was calculated for each
jurisdiction considered in our analysis under the assumption
that a sentence of twenty years reduces an inmate’s life
expectancy by an average of 16 years;'*! specifically, the
additional life expectancy was calculated as the intersection of

years lived and decreasing life expectancy.

The total cost-savings to
taxpayers if sentencing statutes
were revised to eliminate
nonviolent offenses for
eligibility for LWOP sentences
would be at least $1.784
billion. This figure does not
take into account the cost

of incarcerating people who
will be sentenced to LWOP in
the future.

So, for example, the average age of admittance for the entire
sample was 36; the average current age of the entire sample
was 46. At age 46, the average life expectancy of a typical adult
male in the United States is 82 years.'**> Assuming that every
twenty years spent in prison reduces life expectancy by 16
years, it is straightforward to show that the life expectancy of
the entire sample is, therefore, equal to 61.5 years of age. In
particular, the life expectancies calculated for the jurisdictions
in our analysis range from a low of 59.9 years in Florida to a
high of 67.2 years in Illinois—these estimates are consistent

with findings presented in other research.'
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It is generally not disputed that the life expectancy of an
incarcerated individual is lower than the life expectancy of a
non-incarcerated individual in the general U.S. population.
The brutal stress and anxiety of prison life, including
separation from family, friends, and loved ones, severe
physical confinement, limited access to proper healthcare,

1434 1n addition

and the perpetual threat of victimization,
to the crushing reality that the remainder of one’s life will
be spent behind prison bars, serve to exacerbate the risk of
physical and mental illness and dramatically accelerate the
aging process.'*>® Specifically, in this report, consistent with
a large number of social science studies, a prison inmate is
classified as “aging” or “elderly” if he or she is 50 years of age

or older.'**®

To calculate the costs of incarceration, the preceding life
expectancy calculations are combined with data on annual
prison costs.'*” In this report, data on the total state cost

of prisons is primarily drawn from a recent study by the
Vera Institute of Justice that found that the total taxpayer
cost of prisons is often not fully reflected or recorded in a
state’s corrections budget. Indeed, in a number of states,
such as Illinois or Missouri, the proportion of total state cost
falling outside the state’s corrections budgets is substantial
(e.g., 32.5 percent and 25.9 percent in Illinois and Missouri,
respectively).'**® With respect to the forty states that
participated in its study, the Vera Institute estimated that the
true total taxpayer cost of prisons is approximately 14 percent
higher than the cost reflected in those states’ combined
corrections budgets.'** Using the Vera Institute’s estimates,
the average annual cost per inmate used in the following
analysis ranges from a low of $17,285 per inmate in Alabama

1460

to a high of $38,268 per inmate in Illinois.

The annual incarceration cost per inmate in the federal
prison system, which was not examined in the Vera Institute
study, is taken directly from annual financial statements
disclosed by the Federal Bureau of Prisons, and is equal to
$28,893 per inmate. 4!

Furthermore, the costs borne by the state taxpayer in
connection with the incarceration of an aging or elderly
prison population are substantially higher. The National
Institute of Corrections, for instance, estimates the
incarceration costs of an aging prisoner at two times

the incarceration costs of a non-aging prisoner.'**? The



Our estimate assumes that

the time served in state prison
would have been 12 to 15 years
and the time served in federal
prison would have been 15 to
18 years. We subtracted the
costs of these prison terms to
arrive at our final figure.

relatively high incarceration costs of aging or elderly
prisoners, as defined in this report (i.e., at least 50 years of
age), largely derive from increased staffing and healthcare
needs. Specifically, there are at least three reasons why a
disproportionate share of prison healthcare expenditures is
devoted to the aging or elderly prison population. First and
foremost, aging or elderly prisoners are relatively more likely
to suffer from a variety of medical conditions that require
direct contact with healthcare providers/professionals.'*®
Compared to younger prison inmates, older inmates tend
to be in poorer health, especially with respect to chronic
conditions, substance abuse, and psychological disorders.

Second, not only do aging or elderly prisoners come into
contact with the prison healthcare system more frequently,
but the cost of each individual contact is relatively high, not
because the level of healthcare provided is superb—indeed,
most prisons offer only a constitutionally minimally-
acceptable level of healthcare, meaning only that a prison
cannot show “deliberate indifference to serious medical

needs of prisoners”!*6

—but, rather, because the prison
environment is, by design, an extremely poor place to house
and care for individuals who are elderly, ill, or otherwise
disabled. Prison facilities, for example, typically do not

have the appropriate systems in place to monitor chronic
healthcare problems or to implement a wide array of useful
preventative measures. Also, correctional healthcare staff
members often lack the proper training and technical
expertise to treat age-related illnesses, such as hearing loss,
vision problems, arthritis, hypertension, and dementia.

Likewise, many prison facilities are not architecturally

designed for prison inmates who require special services
and devices, such as walkers, wheelchairs, and hearing or
breathing aids.'**

Finally, as a consequence of ill-designed facilities and
untrained healthcare staff, aging or elderly prisoners must
often leave the physical confines of the prison facility to
receive medical treatment. The government is obliged, in
connection with the provision of such off-site medical
treatment, to incur the resultant costs of transportation

as well as the medical costs of the specialized treatment
itself, in addition to the wages paid (often overtime pay) to
those correctional officers who must accompany the aging
or elderly prisoner at all times while outside the prison

complex.!46¢

To complete the analysis, it is necessary to posit a set of
counterfactual lengths of time-served based upon offense
category and jurisdiction. These lengths represent the
ACLU’s best guesses of the expected time served by a typical
nonviolent offender if the state and federal sentencing
statutes were revised to eliminate nonviolent offenses for
eligibility for life without parole. There is, admittedly, some
measure of uncertainty involved in doing so, and the three
estimates provided below reflect varying assumptions made
regarding the counterfactual length of time served. Moreover,
note that a distinction is made between individuals who
were sentenced under a habitual offender law and those who
were not; specifically, for a given nonviolent offense category,
the expected time served by an individual sentenced under

a habitual offender law is half the length of the expected
time served by an individual who was not sentenced to life
without parole under a habitual offender law. In addition,
the report assumes, for each separate category of nonviolent
offense, that average prison sentences (and, in turn, expected
average time served) in the federal prison system are

slightly longer than those in the state prison system—an
assumption supported by publicly available state and federal
data regarding length of imprisonment by primary offense

category.

A Living Death: Life without Parole for Nonviolent Offenses 197



FISCAL COST-SAVINGS
ESTIMATES

This subsection calculates three estimates of the fiscal cost-
savings to taxpayers if state and federal sentencing statutes
were revised to eliminate nonviolent offenses for eligibility
for life without parole, denoted as the following: (1) Low
Estimate, (2) Middle Estimate, and (3) High Estimate.

Specifically, on the basis of publicly available data on the
length of imprisonment by offense category, this report
assumes, in calculating the High Estimate, that the time
served in state prison by a typical nonviolent offender is 10
years for a drug offense, 8 years for a property offense, and

9 years for all other nonviolent offense categories."¢” Recall
that these sentences are reduced by half if an individual is
sentenced under a habitual offender law. Thus, the time
served in state prison by a typical nonviolent offender
sentenced under a habitual offender law is 5 years for a drug
offense, 4 years for a property offense, and 4.5 years for all
other nonviolent offenses. Likewise, this report assumes
that the time served in federal prison by a typical nonviolent
offender is 12 years for a drug offense, 10 years for a property
offense, and 11 years for all other categories of nonviolent

offenses. 68

The High Estimate represents, in our view, a plausible upper
bound on the total fiscal cost-savings of eliminating life
without parole as a possible sentence for nonviolent offenses,
and is equal to $2.299 billion.

FIGURE 12

Estimated fiscal cost-savings of eliminating LWOP for
nonviolent offenders currently serving LWOP
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Source: ACLU fiscal impact analysis (2013)
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To calculate the Low Estimate, by contrast, the average
expected times served by state and federal prisoners for

the categories of nonviolent offenses set forth above are all
doubled. So, for instance, the Low Estimate assumes that the
time served by a typical nonviolent offender sentenced to life
without parole in state prison is 20 years for a drug offense,
16 years for a property offense, and 18 years for all other
nonviolent offenses. Likewise, the Low Estimate assumes that
the time served by a typical nonviolent offender sentenced
to life without parole in federal prison is 24 years for a drug
offense, 20 years for a property offense, and 22 years for all
other nonviolent offenses. Again, given available data, these
posited counterfactual lengths of time served based upon
offense category and jurisdiction are high in all likelihood.

The Low Estimate represents, in our view, a plausible lower
bound on the total fiscal cost-savings of eliminating life
without parole as a possible sentence for nonviolent offenses,
and is equal to $1.151 billion.

Finally, to calculate the Middle Estimate, the expected
average times served by state and federal prison inmates

for the categories of nonviolent offenses set forth above in
our discussion of the High Estimate are all increased by 50
percent (as opposed to 100 percent in our calculation of the
Low Estimate). So, for example, the Middle Estimate assumes
that the time served in state prison by a typical nonviolent
offender sentenced to life without parole is 15 years for a drug
offense, 12 years for a property offense, and 13.5 years for

all other nonviolent offense categories. Likewise, the Middle
Estimate assumes that the time served by a typical nonviolent
offender in federal prison sentenced to life without parole is
18 years for a drug offense, 15 years for a property offense,
and 16.5 years for all other categories of nonviolent offenses.

The Middle Estimate represents the ACLU’s best estimate of
the true total fiscal cost-savings to taxpayers of eliminating
life without parole as a possible sentence for nonviolent
offenses, and is equal to $1.784 billion.

The Middle Estimate is depicted graphically in Figure 12,
along with the Low and High Estimates for comparison.

Table 16 further reports the Low, Middle, and High Estimates
by individual jurisdiction.



TABLE 16

Estimated fiscal cost-saving of eliminating LWOP
for nonviolentoffenders currently serving LWOP, by
jurisdiction

Fiscal expenditures (in dollars)

Jurisdiction Low Middle High
Alabama 94,931,152 114,994,720 128,835,680
Federal 706,894,080 1,222,164,608 1,645,405,696
Florida 133,815,296 153,620,992 172,611,968
Illinois 0 3,486,641 7,313,442
Louisiana 131,149,680 183,327,904 219,021,024
Mississippi 41,437,320 47,821,264 53,113,308
Missouri 605,933 661,808 717,683
Oklahoma 6,263,798 15,312,628 24,243,822
South Carolina 36,771,008 43,265,964 47,783,812
Total 1,151,868,267 1,784,656,530 2,299,046,435

Source: ACLU fiscal impact analysis (2013)

As expected, approximately two-thirds of the total estimated
cost-savings inures to the federal prison system, with over
$1.2 billion in projected fiscal cost-savings under the Middle
Estimate. The estimated cost-saving for a couple of the states
is substantially smaller, although the estimates for Missouri,
in particular, are notable in their own right insofar as these
estimates demonstrate how much can be saved even over
the expected lifetime of a single prison inmate serving life
without parole for a nonviolent offense.

In a number of states, however, the estimated total fiscal
cost-savings are quite large. For example, the Middle Estimate
suggests that Louisiana would save $180 million, in total, if
its sentencing statutes were revised to eliminate nonviolent
offenses for eligibility for life without parole. Although this
is a large number, especially considering the fact that the
general operating appropriations for “Corrections Services”
in Louisiana for the fiscal year 2012-2013 was approximately
$450 million,"* it is a number that is intuitively plausible to
the extent that our analysis shows that a single nonviolent
offender currently serving life without parole in the Louisiana
State prison system will cost the Louisiana taxpayers
approximately half a million dollars, in total, over his or her

expected lifespan.'*”°
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IX. Comparative International Practice
and Fundamental Rights to Humane

Treatment, Proportionate Sentence,
and Rehabilitation

dd he American prison system, where
Tthe prisoner is condemned to serve
this wretched sentence...is a system
where the policies long ago shifted from the
potential redemption and rehabilitation of the
prisoner...These conditions demean the human
dignity of the prisoner, but as they reflect the
extent to which society will go in punishing
its prisoners, they reflect us all....The issue of
whether an individual should be sentenced to a
sentence of life without the possibility of parole
for a nonviolent offense is not one of justice but
rather a question of whether our morality as a
nation will allow us to accept this fate for any
human being.”*"!
—Eric Hicks, 43, who has served 21 years of two
life sentences for racketeering and conspiracy to
possess crack cocaine with intent to distribute.
His only prior conviction was for unauthorized
use of a motor vehicle when he was 18 years old.

Life-without-parole sentences for nonviolent crimes
constitute disproportionately severe punishment that
violates human rights. Such sentences violate fundamental
rights to humane treatment, proportionate sentence, and
rehabilitation. Human rights law and principles have long
required proportionality between the seriousness of the
offense and the severity of the sentence. Under human rights
law, disproportionately severe sentences may constitute a
form of cruel, inhuman, or degrading punishment. Unjust
sentences can also constitute arbitrary deprivations of liberty
in violation of the right to liberty and are inconsistent with
respect for the inherent dignity of the individual. Human
rights law also guarantees that offenders have a right to be
rehabilitated and requires efforts to rehabilitate prisoners.
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Moreover, the United States is far out of step with the rest
of the world in its practice of sentencing individuals to life
in prison without the possibility of parole for nonviolent
crimes. The United States is among a minority of countries
(20 percent) known to have LWOP sentences, while the vast

The United States is virtually
alone in its willingness to
sentence people to die behind
bars for nonviolent crimes.

majority of countries that do provide for LWOP sentences
place stringent restrictions on when they can be issued and
limit their use to crimes of murder.'*”? Such sentences are
rare in other countries and were recently ruled a violation of
human rights in a decision by the European Court of Human
Rights that would require an opportunity for review of the
sentences of the 49 prisoners serving LWOP in the United
Kingdom, all of whom were convicted of murder.'*”

OUT OF STEP WITH THE WORLD

The United States is virtually alone in its willingness to
sentence people to die behind bars for nonviolent crimes.
Nearly 100 countries have signed the Rome Statute, which
requires that all life sentences be reviewed after 25 years, even
for the most heinous offenses, such as war crimes and genocide.
A few countries have even legally abolished LWOP, and a
handful of European countries have no statutes that mention
life imprisonment, let alone IWOP, even for the most serious,



violent crimes.'** According to a University of San Francisco
School of Law study, the per capita number of prisoners
serving LWOP sentences in the United States is 51 times

that of Australia, 173 times that of the United Kingdom,

and 29 times that of the Netherlands.'*”® Even China and
Pakistan provide for a review of life sentences after 25 years’
imprisonment.

Commitment to the principles of the fundamental rights

to humane treatment, proportionate sentence, and
rehabilitation has led a large number of states to de jure or de
facto prohibit life-without-parole sentences. Croatia, Norway,
Portugal, Slovenia, and Spain make no legislative provisions
for life imprisonment at all.’*’® In Croatia, the most severe
sanction is a sentence from 20 to 40 years, and conditional
release may be granted after one-half or one-third of this
exceptional sentence has been served. Three people were
sentenced to such exceptionally long-term imprisonment
between 1998 and 2001."*”7 In Norway, the most severe
sanction is a determinate sentence of imprisonment for 21
years, and conditional release is possible after 12 years have
been served.'*”® In Portugal, the maximum prison sentence
is for 25 years, exceptionally for 30 years.!*”” Slovenian
legislation provides for a maximum of 30 years, but such a
sentence has never been imposed to date; prisoners serving
more than 15 years may be conditionally released after
three-quarters of the sentence has been served.** In Spain
the maximum sentence is imprisonment for 30 years. In
Iceland, the legislation provides for life sentences, but no
such sentence has been imposed since 1940.'¥!' LWOP is
also prohibited in the constitutions of a number of Latin
American countries.'*

Moreover, constitutional courts in Germany, France, Italy,
and Namibia have recognized that those subject to life

The per capita number of
prisoners serving LWOP
sentences in the United States
1s 51 times that of Australia,
173 times that of the United
Kingdom, and 29 times that of
the Netherlands.

sentences “have a fundamental right to be considered for
release.”'*®3 As a result of these deeply held principles, Mexico
will not extradite persons to the United States if they will

face whole-life imprisonment,'*** and the European Union

is currently debating extending its policy of non-extradition
to the United States in cases where the death penalty may

be imposed to include a guarantee against the imposition of
LWOP sentences.'** The Rome Statute of the International
Criminal Court (ICC) again serves as recent evidence of a
global consensus against LWOP. Despite the fact the ICC
prosecutes some of the world’s most dangerous offenders, the
maximum sentence provided for in the Rome Statute is life
imprisonment, and even that sentence must be reviewed after
25 years.'4%¢

There also is a growing consensus in Europe against LWOP."*
The United Kingdom and the Netherlands are the only two
countries in Europe that still sentence prisoners to LWOP.
European Court of Human Rights decisions in the cases
Vinter and Others v. UK (2013) and Harkins and Edwards

v. UK (2012) confirmed that the trend in Europe is moving
away from LWOP sentences. As of July 2013, there were only

MAXIMUM PRISON SENTENCES IN SELECTED COUNTRIES

CROATIA
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49 prisoners serving LWOP in England and Wales, all for
murder, but provisions for review of these sentences may

be enacted following the Vinter decision ruling that they
violate human rights.!**® While most European states do
prescribe some form of life imprisonment, offenders rarely
end up serving the full sentences.'** For instance, in Sweden,
Bulgaria, and Ukraine, prisoners serving LWOP sentences
are able to petition for a pardon or clemency.'*® Moreover,
sentence appeals (by both the prosecution and the defense)
are available in England, Australia, and most Continental

systems.'*’!

The United States is among

a minority of countries—20
percent worldwide—known

to have LWOP sentences. The
vast majority of these countries
place stringent restrictions on
when LWOP sentences can be
issued and limit their use to
crimes of murder.

The European Union has renounced life without parole,
while also stating that “the present criminal policy in the EU
Member States...is moving towards keeping imprisonment
to an absolute minimum.”***? In addition, several foreign
constitutions explicitly require governments to adopt
measures that facilitate rehabilitation. The constitutions of
Spain and Italy both specify that prison sentences should
“be oriented towards the re-education and rehabilitation of
offenders.”"*** Similarly, the constitutional courts of Germany,
France,'** Italy,'*> and Namibia'**® have stated that prisoners
have a general right to rehabilitation as a result of their
constitutional right to human dignity.'*’

The German Federal Constitutional Court has condemned
imposition of life imprisonment without any possibility
for parole. According to the German Constitutional Court,
the state “strikes at the very heart of human dignity if [it]
treats the prisoner without regard to the development of
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his personality and strips him of all hope of ever earning

his freedom.... The prison institutions also have the duty

in the case of prisoners sentenced to life imprisonment, to
strive towards their resocialization, to preserve their ability
to cope with life and to counteract the negative effects of
incarceration and destructive personality changes that go
with it.”!*® The German Constitutional Court held that the
state is obligated to consider “the particular situation of each
prisoner in terms of his or her capacity for rehabilitation and
resocialization and in the light of the principles of human
dignity, the rule of law, and the social state.”'*

In a unanimous decision, the South African Constitutional
Court held the following:

To attempt to justify any period of penal
incarceration, let alone imprisonment for life

as in the present case, without inquiring into
the proportionality between the offence and the
period of imprisonment, is to ignore, if not to
deny, that which lies at the very heart of human
dignity. Human beings are not commodities to
which a price can be attached; they are creatures
with inherent and infinite worth; they ought to
be treated as ends in themselves, never merely as
means to an end.”"

The South African Constitutional Court further elaborated,
“Where the length of the sentence, which has been imposed
because of its general deterrent effect on others, bears no
relation to the gravity of the offense, the offender is being
used essentially as a means to another end and the offender’s
dignity is assailed. So too where the reformative effect of

the punishment is predominant and the offender sentenced
to lengthy imprisonment, principally because he cannot be
reformed in a shorter period, but the length of imprisonment
bears no relationship to what the committed offence

merits.”1>%!



DISPROPORTIONATE
SENTENCES VIOLATE
INTERNATIONAL LAW

The U.S. Supreme Court held that a court may refer

“to the laws of other countries and to international
authorities as instructive for its interpretation of the

Eighth Amendment’s prohibition of cruel and unusual
punishments,”** and, accordingly, it has repeatedly resorted
to the use of international law in interpreting the scope of
the Eighth Amendment’s prohibition of cruel and unusual
punishment.>*

The imposition of IWOP sentences for nonviolent offenses
violates fundamental international human rights laws

and principles, including the right to humane treatment.
International law, which forms part of the common law of the
United States,"”™ has long recognized that punishment should
fit the crime and that disproportionately severe sentences are
a form of cruel, inhuman, or degrading punishment."** The
requirement of proportionality in sentencing is reflected in
treaties, other international instruments, and the decisions

of international human rights bodies and regional courts.'**
Accordingly, the principle of proportionality has attained the

status of a rule of customary international law.'*"

Proportionality between the seriousness of the offense and
the severity of the sentence is required by three interrelated
human rights principles: the inherent dignity of the
individual; the prohibition of cruel, inhuman, or degrading
punishment; and the right to liberty.”** Treaties, including
those ratified by the United States, and other international
instruments all recognize these three fundamental principles.
Both the International Covenant on Civil and Political Rights
(ICCPR)"™ and the Convention Against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment
(CAT)"" prohibit “cruel, inhuman or degrading treatment or
punishment.” The ICCPR further recognizes that all persons
deprived of their liberty shall be treated with humanity and
with respect for the inherent dignity of the human person.'*!!
The Universal Declaration of Human Rights similarly
recognizes the “inherent dignity” of humans and prohibits
cruel, inhuman, or degrading treatment or punishment.'*!

The European Court of Human Rights (ECHR), the judicial

body that adjudicates compliance with the European
Convention for the Protection of Human Rights, has
recognized that LWOP sentences violate the prohibition on
inhuman punishment and has found that prison sentences
must bear “reasonable relationship of proportionality with
what actually happened.”'*"* In July 2013, the Grand Chamber
of the ECHR concluded by a vote of 16-to-1 in Vinter and
Others v. the United Kingdom that “whole life orders,” the
U.K. equivalent of life-without-parole sentences, violate

the Convention.'”" The court ruled that life sentences with
extremely limited or no possibilities for review and release
violate Article 3 of the Convention, which prohibits inhuman
or degrading treatment."”"> According to the court, Article 3
requires that life sentences must incorporate an opportunity
for review in which authorities can consider progress toward
rehabilitation and other changes in the life of the prisoner
that indicate an individual’s imprisonment no longer

serves a legitimate purpose and that he or she is entitled to
conditional release.””'® The prisoners serving LWOP who
brought the case had committed serious crimes: one had
been convicted of murdering his wife; another of murdering
his parents, his adoptive sister, and her children for financial
gain; and the third of murdering four people.”"” Even taking
into account the seriousness of these crimes, the court ruled
that there must be an opportunity for review of the prisoners’
life sentences. The court explained,

[I]f... a prisoner is incarcerated without any
prospect of release and without the possibility of
having his life sentence reviewed, there is the risk
that he can never atone for his offence: whatever
the prisoner does in prison, however exceptional
his progress towards rehabilitation, his
punishment remains fixed and unreviewable. If
anything, the punishment becomes greater with
time: the longer the prisoner lives, the longer

his sentence. Thus, [a life sentence without the
possibility of parole is] a poor guarantee of just
and proportionate punishment.'***

The opinions of the European Court are widely respected,
and the U.S. Supreme Court has cited them with approval.”"

Comparative country practice demonstrates a widespread
acceptance of the prohibition on grossly disproportionate
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sentences. The principle of proportionality is found in

all Western legal systems,'**° and freedom from torture

and cruel or degrading punishment is explicitly provided
for in more than 81 constitutions.'*?' The international
consensus on the principle of proportionality continues

to grow, having constituted an important element of all
sentencing reforms in the late twentieth century.'”* This
consensus was demonstrated most recently in the Rome
Statute of the International Criminal Court, established in
2002 to prosecute the most egregious international crimes,
including genocide, crimes against humanity, and war
crimes. Article 81(2)(a) of the statute grants the defense and
prosecution rights to appeal a sentence on grounds that it is

disproportionate to the crime."**

Preserving proportionality between the seriousness of the
offense and the severity of the sentence is also recognized

at the inter-governmental level in Europe and forms an
integral component of all Western legal systems.'** In

its Recommendations on Consistency in Sentencing, the
47-member Council of Europe provides that sentences “be
kept in proportion to the seriousness of the [...] offense(s)”
and that member states avoid “disproportionality between
the seriousness of the offense and the sentence.”**> Article 49
(3) of The Charter of Fundamental Rights of the European
Union, which sets forth the whole range of civil, political,
economic, and social rights of European citizens and all
persons residing in the European Union, also gives express
recognition to the proportionality principle: “The severity
of penalties must not be disproportionate to the criminal
offence.” The European Court of Justice, responsible for

the enforcement of European Union law in 27 countries in
Europe, has noted that while “Member States are empowered
to choose the penalties which seem appropriate to them[] [t]
hey must [] exercise that power in accordance ... with the
principle of proportionality.”'*?

Proportionality in sentencing is considered a cornerstone

of the criminal justice systems of many nations around the
world, including, significantly, those that share a common
law tradition with the United States, such as the United
Kingdom and Canada."®” Legal norms in Finland and Sweden
emphasize proportionality, as do sentencing guidelines in
Canada, New Zealand, South Africa, and England."*® The
Court of Appeal of England and Wales and the Canadian
Supreme Court have both found that a sentence that fails
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The European Court of
Human Rights recently ruled
that LWOP sentences violate
human rights and that the 49
prisoners serving LWOP in the
United Kingdom, all of whom
were convicted of murder,
must have an opportunity for
review of their sentences.

to take into consideration the seriousness and specific
circumstances of the offense and the offender is a form of

inhuman or degrading punishment.'**

In Forrester Bowe and another v. The Queen, the Judicial
Committee of the Privy Council, the court of final appeal

for the U.K. overseas territories and Crown dependencies

as well as certain Commonwealth countries, struck down

a Bermudan statute that imposed a mandatory sentence of
death for certain offenses, noting that “[t]he principle that
criminal penalties should be proportionate to the gravity of
the offence can be traced back to Magna Carta ....” and that a
court had the power “to quash a penalty which was excessive

and out of proportion.”!>3

In R. v. Offen (No.2), the Court of Appeal for England and
Wales applied this proportionality principle in its assessment
of a statute that required the English courts to impose an
automatic life sentence for a second “serious offense.”'>*!

In setting aside a life sentence imposed by the trial court

on Offen after a second robbery conviction, the Court of
Appeal held that absent a showing of significant risk to the
public or other objective justification for such a sentence, a
mandatory life sentence “can be categorized as being arbitrary
and not proportionate.” The court also considered that such a
sentence could amount to a form of “inhuman or degrading
... punishment.”1>

Similarly, in R. v. Smith, the Canadian Supreme Court
held that a mandatory seven-year-minimum sentence for



importing narcotics violated Section 12 of the Canadian
Charter of Rights and Freedoms, which bans “cruel and
unusual treatment or punishment.”'** The court reasoned
that because such a mandatory penalty applied regardless
of the drug type or quantity and the offender’s purposes
or other characteristics, “it is inevitable that, in some cases,
a verdict of guilt will lead to the imposition of a term of
imprisonment which will be grossly disproportionate” to

what the offender deserves.'>**

In Smith, the Canadian Supreme Court also set forth the test
that should be employed by the Canadian courts in assessing
whether a sentence is grossly disproportionate and thus cruel
and unusual:

In assessing whether a sentence is grossly
disproportionate, the court must first consider
the gravity of the offence, the personal
characteristics of the offender, and the particular
circumstances of the case in order to determine
what range of sentences would have been
appropriate to punish, rehabilitate, or deter this
particular offender or to protect the public from

this particular offender.'**

RIGHT TO REHABILITATION
UNDER INTERNATIONAL LAW

International law, including both explicit treaty provisions
and customary international law, guarantees that offenders
have a right to be rehabilitated. The first major human

rights treaty ratified by the United States, the International
Covenant on Civil and Political Rights (ICCPR), incorporates
an explicit provision guaranteeing an individual’s right to
“social rehabilitation” following a term of incarceration and
also recognizing that such treatment arises out of the need

to respect individual “dignity”'** Article 10(3) of the ICCPR
provides: “All persons deprived of their liberty shall be treated
with humanity and with respect for the inherent dignity of
the human person . . . The penitentiary system shall comprise
treatment of prisoners the essential aim of which shall be

their reformation and social rehabilitation.”'**”

The Human Rights Committee, charged with interpreting

the ICCPR, stated in its General Comment 21 that “No
penitentiary system should be only retributory; it should
essentially seek the reformation and social rehabilitation
of the prisoner.”'>® Further interpreting Article 10(3) of
the ICCPR, the Human Rights Council found in Yong-Joo
Kang v. Republic of Korea that detention in solitary
confinement for 13 years constituted a violation of Article
10(3)’s requirement that the essential aim of detention be
reformation and social rehabilitation.'>*

The U.N. Basic Rules for the Treatment of Prisoners (Basic
Rules)™™ and the U.N. Standard Minimum Rules for the
Treatment of Prisoners (Standard Minimum Rules)>*! also
underscore the rehabilitative function of incarceration. The
Basic Rules require states to provide “favorable conditions

[] for the reintegration of the ex-prisoner into society under
the best possible conditions.”'>* In addition, four provisions
of the Standard Minimum Rules establish the appropriate
restrictions on the rights of prisoners to participate in

civil society and political life. Standard Minimum Rule 57
declares that imprisonment should not hinder reintegration
into society after prison and should not inflict punishment
beyond the deprivation of liberty. Standard Minimum

Rule 60 requires the minimization of those differences
between prison life and life outside prison that fail to respect
prisoners’ dignity as human beings, and Standard Minimum
Rule 61 elaborates:

The treatment of prisoners should emphasize
not their exclusion from the community, but
their continuing part in it. Community agencies
should, therefore, be enlisted wherever possible
to assist the staff of the institution in the task

of social rehabilitation of the prisoners.... Steps
should be taken to safeguard, to the maximum
extent compatible with the law and the sentence,
the rights relating to civil interests, social
security rights, and other social benefits of
prisoners.

Lastly, Standard Minimum Rule 65 provides:

The treatment of persons sentenced to
imprisonment...shall have as its purpose ...to
establish in them the will to lead law-abiding
and self-supporting lives after their release and
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to fit them to do so. The treatment shall be such
as will encourage their self-respect and develop
their sense of responsibility.

Regional human rights laws and policies also recognize that
offenders have a right to rehabilitation and hold that beyond
a punitive period (usually corresponding to the probationary
period or the minimum term in domestic European law),
the continued detention of a life prisoner has to be justified
by considerations of dangerousness and public safety. For
example, the European Convention for the Protection

of Human Rights and Fundamental Freedoms contains

a provision on the right to liberty in Article 5(1)(a) that
“Everyone has the right to liberty and security of person. No
one shall be deprived of his liberty save in the following cases
and in accordance with a procedure prescribed by law: the
lawful detention of a person after conviction by a competent
court.”** While this provision is interpreted to mean that the
length of the sentence is a matter for the national authorities
as long as the detention follows and has a sufficient causal
connection with a lawful conviction, a number of European
Court of Human Rights judgments have reviewed national
courts’ refusal to release on license or parole those sentenced
to life imprisonment.'>*

The ECHR held that with respect to a life sentence, “[0]
nce the punishment element of the sentence ... has been
satisfied, the grounds for the continued detention ... must
be considerations of risk and dangerousness,” and such
considerations must be “associated with the objectives of
the original sentence....”"* In addition, the ECHR has
noted that the element of dangerousness “is susceptible by
its very nature to change with the passage of time.”'>* The
ECHR also has recognized “the legitimate aim of a policy
of progressive social reintegration of persons sentenced

to imprisonment” and it acknowledged “the merit of
measures—such as temporary release—permitting the
social reintegration of prisoners even where they have been

convicted of violent crimes.”’*¥

Similarly, Article 5(6) of the American Convention on
Human Rights specifically requires re-adaptation to be a
goal of prison: “Punishments consisting of deprivation of
liberty shall have as an essential aim the reform and social
re-adaptation of the prisoners.”'>* Because the United States
signed the American Convention on Human Rights in 1997
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but did not ratify the treaty, it is bound as a signatory not
to act in a manner that would defeat the purpose of the

treaty."”*

In interpreting this provision, the Inter-American
Commission on Human Rights has repeatedly emphasized
the rehabilitative function of a prison sentence and the
importance of rehabilitation to the individual’s harmonious
reintegration back into society.”**® For example, the
Commission has noted that “[t]he prison system is intended
to serve several principal objectives... [t]he ultimate
objective” being “the rehabilitation of the offender and his or
her reincorporation into society;” and that, “[t]he exercise of
custodial authority carries with it special responsibility for
ensuring that the deprivation of liberty serves its intended
purpose, and does not result in the infringement of other
basic rights.”!>!

U.S. CONSTITUTIONAL LAW

The Eighth Amendment to the Constitution of the United
States bans cruel and unusual punishment,'** which includes
sentences that are grossly disproportionate to the offense
committed.'* The determination of whether a punishment
is cruel and unusual under the Eighth Amendment is no
longer tied to the historical concept of what was “cruel and
unusual” at the time of its adoption,'>* but rather requires
courts to examine “evolving standards of decency that mark

the progress of a maturing society.”'>*

Although the Supreme Court has imposed categorical bans
on sentencing practices based on “mismatches between

the culpability of a class of offenders and the severity of a
penalty,”'>* largely in the capital context but also including
categorically striking down life-without-parole sentences
for juvenile offenders convicted of non-homicide crimes
and mandatory LWOP for juvenile offenders, the Court

has generally eschewed Fighth Amendment protection for
adult offenders facing harsh, noncapital sentences. However,
recent decisions striking down juvenile LWOP sentences and
emerging national consensus on the need for sentencing
reform suggest that national “standards of decency” are
evolving, and it is time the Supreme Court reviews the



Emerging national consensus
on the need for sentencing
reform and recent Supreme
Court decisions ruling

that juvenile offenders
cannot receive LWOP for
non-homicide offenses or
mandatory LWOP sentences
for any crime suggest that
“standards of decency” are
evolving.

constitutionality of LWOP sentences for nonviolent offenses
as well as mandatory LWOP sentences for adult offenders.

Rather than apply proportionality review in the context of
noncapital offenses, the Supreme Court has chosen to defer to
Congress and state legislatures’ determinations of appropriate
sentencing legislation.'>™ Consequently, despite the Court’s
recognition that “the Eighth Amendment is a restraint upon
the exercise of legislative power,”'>® it has failed to curb—
indeed, it has enabled—the rise in LWOP and life sentences
for nonviolent offenses.

For example, in a 1980 decision, Rummel v. Estelle, the Court
upheld a mandatory life sentence for a defendant convicted of
obtaining $120 under false pretenses (for accepting payment
in return for the promise to repair an air conditioner that was
never repaired)."” His two previous offenses—fraudulent

use of a credit card and passing a bad check—cost his victims
a total of $108.36.°*° The Court held that “[h]aving twice
imprisoned him for felonies, Texas was entitled to place upon
Rummel the onus of one who is simply unable to bring his
conduct within the social norms prescribed by the criminal

laW 21561

Three years later, in Solem v. Helm, the Court struck down a
life-without-parole sentence for a seventh felony conviction
for passing a bad check for $100, ruling that the sentence

issued pursuant to a South Dakota recidivist statute

was unconstitutional under the Eighth Amendment.'>*
Recognizing that nonviolent crimes are less serious than
violent crimes against persons, the Court used a three-prong
proportionality analysis in which courts should consider: “(i)
the gravity of the offense and the harshness of the penalty;
(ii) the sentences imposed on other criminals in the same
jurisdiction; and (iii) the sentences imposed for commission
of the same crime in other jurisdictions.”"*® Noting that
prison sentences can be unconstitutional solely because of
excessive length,'>* the Court stated that the judiciary is
competent to measure the gravity of a crime “on a relative
scale,” and that common-sense determinations—for example,
that “nonviolent crimes are less serious than crimes marked
by violence or the threat of violence,”—could, at the very
least, ensure that less serious crimes are not punished more

severely than more serious crimes.'**®

In 1991, in Harmelin v. Michigan, a plurality of the Supreme
Court upheld a mandatory life sentence without the
possibility for parole for a first-time offender convicted of
possessing 672 grams of cocaine.””*® The Court was unable to
agree on a rationale for the ruling, with Justice Antonin Scalia
concluding that no proportionality analysis should apply
outside the capital punishment context, and Justice Anthony
Kennedy arguing that the Eighth Amendment “forbids only
extreme sentences that are ‘grossly disproportionate’ to the

crime.”1>%7

After Harmelin, in order to invoke the Eighth Amendment
to overturn a non-capital sentence, defendants generally
have to demonstrate that their sentences are “grossly
disproportionate.” In Ewing v. California, the Supreme

Court upheld a mandatory sentence of 25 years to life for a
defendant’s third conviction for grand theft for stealing three
golf clubs, imposed under California’s Three Strikes law.'*%
The Court reaffirmed that the Eighth Amendment bars only
grossly disproportionate sentences—which, apparently, did
not include 25 years to life for shoplifting sports equipment—
and made it clear that it would defer to legislative judgment,

especially concerning recidivism statutes.'**

As a result of the Supreme Court’s near total rejection of
meaningful proportionality review of non-capital sentences,
federal and state courts have likewise shown extreme
deference to legislatures when faced with Eighth Amendment
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challenges to non-capital sentences.””” Courts engage in little
or no analysis as to why a particular statutory sentence does
not lead to an inference of gross proportionality, resulting in
a “near-absolute presumption of validity in practice, if not in
theory.”!5™!

However, the ACLU believes that Harmelin was wrongly
decided and that there has long been a need to revisit its
rejection of proportionality in sentencing in non-capital
cases. The time may be ripe: the Supreme Court has declared
recently that juvenile offenders cannot receive life without
parole for non-homicide offenses'>’? or mandatory sentences
of life without parole for any crime.'*” These cases present
an opening to argue more persuasively for an expansion of
the proportionality jurisprudence to non-capital sentencing,
and specifically that our “evolving standards of decency”
dictate that certain sentences, starting with life without parole
for nonviolent offenses and mandatory LWOP sentences for
adult offenders, are unconstitutional.

The ACLU believes that
Harmelin was wrongly decided
and that there has long been a
need to revisit its rejection of
proportionality in sentencing
in non-capital cases.

As sentencing reforms have been embraced on both sides of
the political aisle, and as incredibly harsh drug laws are scaled
back across the United States, including the decriminalization
of certain drug-related conduct, imposing life-without-parole
for drug and other nonviolent crimes no longer reflects—if

it ever did—societal standards of decency.'*”* As Justice John
Paul Stevens remarked in his concurrence in Graham v.
Florida, ruling that LIWOP for juvenile offenders convicted of
non-homicide offenses violates the Eighth Amendment:

Society changes. Knowledge accumulates.
We learn, sometimes, from our mistakes.
Punishments that did not seem cruel and
unusual at one time may, in the light of reason
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and experience, be found cruel and unusual

at a later time; unless we are to abandon the
moral commitment embodied in the Eighth
Amendment, proportionality review must never
become effectively obsolete.!*”

The Supreme Court should embrace the developments in the
context of juvenile sentencing to revisit life-without-parole
sentences for adult nonviolent offenders and mandatory
LWOP sentences more broadly.’”® Only then will the
Supreme Court fulfill its role, as described by one legal
scholar, as a “check on the excessive punishments that emerge
from a democratic process that fail[] to give noncapital
sentencing rational consideration.”"*”” The Court should
make this move because of the harshness of the life-
without-parole sentence, and because all defendants deserve
individualized and proportionate sentencing, especially when
their lives are at stake."””®
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15:529.1(A)(4)(B) (2012); MicH. Comp. Laws ANN. § 333.7413(1)
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Id. at 3.
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and Mississippi Department of Corrections in response to open
records requests filed by the ACLU.
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See Affidavit of Clarence Aaron in support of petition for
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1d.

Id.

Letter from Linda Aaron-McNeil, submitted to the Pardon
Attorney on Aug. 14, 2012.
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29, 2008).
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2013.
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2013.

Letter to the ACLU from Teresa Griffin, supra note 234.
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United States v. Griffin, 7 F.3d 1512, 1514 (10™ Cir. 1993).
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ACLU telephone interview with Teresa Griffin, supra note 235.
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United States v. Griffin, 7 F.3d at 1514; United States v. Griffin,
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Lopez, 7 F.3d 1506, 1508 (10™ Cir. 1993).

United States v. Angulo-Lopez, 7 F.3d at 1511.
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United States v. Griffin, 7 F.3d 1512.

1d.

Letter to the ACLU from Teresa Griffin, Tallahassee Federal
Correctional Institution, Tallahassee, Florida, May 15, 2013.
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Letter to the ACLU from Teresa Griffin, supra note 234.

Letter to the ACLU from Teresa Griffin, supra note 249.

ACLU telephone interview with Teresa Griffin, supra note 235.
Thug Cop Redemption Author Turns Obstacles into Successes,
SavANNAH TRIBUNE, Feb. 1, 2012.

1d.; ACLU telephone interview with Tommy Bryant, Jesup
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ACLU telephone interview with Tommy Bryant, supra note 255;
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21, 1994); United States v. McDonald et al., 173 F.3d 430, 1999
WL 149658 (6th Cir. 1999), cert. denied, 528 U.S. 873 (1999).
United States v. McDonald et al., 173 F.3d 430.

See id.

Id.

ACLU telephone interview with Alice Marie Johnson, Federal
Medical Center Carswell, Fort Worth, Texas, Apr. 16, 2013.
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Letter to the ACLU from Alice Marie Johnson, Federal Medical
Center Carswell, Fort Worth, Texas, Apr. 3, 2013.

ACLU telephone interview with Tretessa Johnson, Phoenix,
Arizona, May 13, 2013.
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Petition for Commutation of Sentence, Alice Marie Johnson.
Letter to the ACLU from Alice Marie Johnson, supra note 283.
Initial Brief of Appellant at 6, Ortiz v. Florida, No. 02-5081 (Fla.
13" Cir. Ct. 2003).

Id. at 9.

Transcript of Record at 19, Florida v. Barbosa, No. 01-CF-
016324 (Fla. 13" Cir. Ct. Aug. 26, 2010).

Adams v. Department of Corrections, No. 8:07-CV-1880-T-
27EAJ at 7 (M.D. Fla. 2011).

Initial Brief of Appellant at 9, Ortiz v. Florida, No. 02-5081.
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Id. at 13.
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Motion to Correct Illegal Sentence at 13, Ortiz v. Florida No.
01CF-16324 (Fla. 13* Cir. Ct. May 11, 2012.)

Id.

Letter to the ACLU from Roberto Ortiz, Sumter Correctional
Institution, Bushnell, Florida, Mar. 26, 2013; Transcript of
Record at 20, Florida v. Barbosa, No. 01-CF-016324 (Fla. 13®
Cir. Ct. Aug. 26, 2010).

Letter to the ACLU from Roberto Ortiz, supra note 299.
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Letter to the ACLU from Roberto Ortiz, supra note 302.

1d.

Letter to the ACLU from Roberto Ortiz, Sumter Correctional
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Sentencing Transcript, United States v. Douglas, 4:92-CR-141-Y
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Id.

Fox 4 News Broadcast, Dallas Fort Worth, Nov. 21, 1996.
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note 316.

Id.

1d.
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Cir. 2013).

Letter to the ACLU from Luis Lazaro Viera, Coleman Medium
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2013.
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Presentence Investigation Report at 7-8, United States v.
Martinez, No. 91 CR 53-2 (N.D. Ill. Mar. 27, 1992).
Sentencing Transcript at 46-50, United States v. Martinez, No.
91-Cr-53 (N.D. Ill. Apr. 23, 1992).

ACLU telephone interview with Rudy Martinez, United States
Penitentiary McCreary, Pine Knot, Kentucky, Mar. 5, 2013.
Sentencing Transcript at 45, United States v. Martinez, No. 91-
Cr-53.
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Presentence Investigation Report at 2, 10, United States v.
Martinez, No. 91 CR 53-2.
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Prison, HoustoN CHRONICLE, June 16, 2009.
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Grandmom to Prison for Life, HoustoN CHRONICLE, May 9, 2012.
Dane Schiller, Love Led Grandmother to Drug Smugglers,
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United States v. Martorano, 866 F.2d 62 (3" Cir. 1989); United
States v. Martorano, 782 F.2d 1032 (3" Cir. 1986).

Alex Pickett, Second Life, CREATIVE LOAFING TAMPA, July 11,
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Kitty Caparella, He s Hoping to Write his Way out of Prison,
PriLADELPHIA DAILY NEWS, Dec. 5, 1995.

Rockford Public Schools, Pupil Permanent Record for Reynolds
Wintersmith Jr.

Annie Sweeney, Supporters Seek Freedom for Convict Serving
Life Sentence for First-Time Conviction, CHICAGO TRIBUNE, Oct.
2,2011.

Presentence Investigation Report, United States v. Wintersmith,
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Rockford Public Schools, Pupil Permanent Record for Reynolds
Wintersmith Jr.

United States v. Edwards et al., 105 F.3d 1179 (7" Cir. 1997).
Wintersmith received sentencing enhancements for possessing

a firearm and for being a leader in the conspiracy. Sentencing
Transcript, United States v. Edwards et al., No. 93-cr-20024-18
(N.D. Il Nov. 23, 1994).

Judgment and Conviction Order, United States v. Edwards et al.,
93-cr-20024-18.

Sentencing Transcript, United States v. Edwards et al., No. 93-cr-
20024-18.
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Petition for Commutation of Reynolds Wintersmith at 1.
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2012.

Blog, Justice for Wintersmith, available at http://
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Letter to President Obama from Reynolds Wintersmith Jr., Feb.
23,2012.
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Letter to the ACLU from Donald Allen, Marianna Federal
Correctional Institution, Marianna, Florida, June 1, 2013.
Notice of Potential Attorney Representation Conflict, United
States v. Allen, No. 5:98CR6/LAC (N.D. Fla.).

United States v. Allen, No. 5:98CR00006-002 (N.D. Fla. Aug.
21, 1998).

Letter to the ACLU from Donald Allen, Marianna Federal
Correctional Institution, Marianna, Florida, June 1, 2013.
United States v. Allen, No. 5:98CR00006-002.

See Brief of Appellant at 5, United States v. Allen, No. 98-3174
(11" Cir. Dec. 24, 1998).

Letter to the ACLU from Donald Allen, Marianna Federal
Correctional Institution, Marianna, Florida, June 1, 2013.
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Id.

Id.
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ACLU telephone interview with Pinkney Clowers III, Coleman
Medium Federal Correctional Institution, Coleman, Florida, June
15,2013.

United States v. Boyd, 131 F. 3d 951, 954 (11th Cir. 1997).

Id.

Id.

The conspiracy to distribute crack cocaine charge was
subsequently vacated. United States v. Boyd, 131 F. 3d at 954.
Letter to the ACLU from Pinkney Clowers III, Coleman Medium
Federal Correctional Institution, Coleman, Florida, June 1, 2013.
United States v. Clowers, No. 5:92-cr-00082-CAR-CHW-2 (11*
Cir. July 31, 2102).

ACLU telephone interview with Pinkney Clowers III, Coleman
Medium Federal Correctional Institution, Coleman, Florida, June
15,2013.

Id.

Letter to the ACLU from Pinkney Clowers 111, supra note 393.
Id.
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Id.

Id.

Id.

Id.

1d.

Letter to the ACLU from Ira Bernard Parker, Marion Correctional
Institution, Lowell, Florida, Mar. 20, 2013.
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Id

Id.

Id.
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United States v. Booker, 543 U.S. 220 (2005).
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Sentencing Transcript at 13, United States v. George (N.D. Fla.
May 5, 1997).

Id. at 11-12.

Savory McCuff, who was originally sentenced to 180 months,
later had his sentence reduced to 108 months after the
government’s cooperation motion was granted in exchange

for his testimony in George’s trial. Likewise, Alonzo Knight’s
sentence of 204 months was reduced to 162 months, Zachary
Butler’s life sentence was reduced to 120 months, and Donald
Hal’s sentence of 240 months was reduced to 234 months.
Dickey was initially sentenced to 320 months, but upon a post-
sentencing motion to reduce filed by the government, he was
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ACLU telephone interview with Stephanie George, Federal
Correctional Institution Tallahassee, Tallahassee, June 25, 2013.
Id.

Id.

Id.

Letter from Kendra Dickey, Nov. 15, 2012.

Letter from William George, Nov. 22, 2012.

Memorandum in Support of the Petition of Stephanie Yvette
George for Commutation of Sentence at 12.
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without violence (1996); sale and delivery of a controlled
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Families against Mandatory Minimums, Federal Profiles: Ricky
Minor.

ACLU telephone interview with Ricky Minor, Williamsburg
Federal Correctional Institution, Salters, South Carolina, Mar. 6,
2013.

Id.

Id.

Minor v. United States, No. 4:10-cv-02325-RMG (D.S.C. Oct.
25, 2010).

Sentencing transcript, United States v. Minor.

ACLU telephone interview with Judy Minor, Niceville, Florida,
Mar. 5, 2013.

ACLU telephone interview with Ricky Minor, supra note 432.
Id.

ACLU telephone interview with Heather Minor, Niceville,
Florida, Mar. 7, 2013.

Id.

ACLU telephone interview with Ricky Minor, supra note 432.
Id.

ACLU telephone interview with Judy Minor, supra note 437.
ACLU telephone interview with Dicky Joe Jackson, Forrest City
Medium Federal Correctional Institution, Forrest City, Arkansas,
Mar. 12, 2013.
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1997).

ACLU telephone interview with Cole Jackson, Plano, Texas,
Mar. 13, 2013.
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Mar. 7, 2013.
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Id.

Id.

Id.

Id.

ACLU telephone interview with Carrie Tyler-Stoafer, Las Vegas,
Nevada, Mar. 15, 2013.

1d.

John Tierney, Life without Parole: Four Inmates’ Stories, N.Y.
TmMes, Dec. 12, 2012.

Presentence Investigation Report at 31, United States v. Walker,
No. 0754 4:96CR40094-00" (S.D. I, June 18, 1998).

Brief in Support of Petition of Scott Walker at 4 in Scott Walker
Petition for Commutation of Sentence.

Presentence Investigation Report at 31, United States v. Walker,
No. 0754 4:96CR40094-00

Id. at 32.

Id. at 33.

Id.

United States v. Walker, No. 99-2645 and 99-1933 (7% Cir. 2000).
Presentence Investigation Report at 25, United States v. Walker,
No. 0754 4:96CR40094-001.

United States v. Walker, No. 99-2645 and 99-1933.

Sentencing Transcript at 151, United States v. Scott Walker, Cr.
96-CR-40094 (S.D. 11l Apr. 9, 1999).

Id. at 155.

Letter to President Barack Obama from J. Phil Gilbert, U.S.
District Judge (Feb. 28, 2011) in Scott Walker Petition for
Commutation of Sentence.

Gilbert Steps Down as Chief Judge, SOUTHERN ILLINOISAN, Oct. 8,
2000, at 9A.

Attachment E, Prison Disciplinary Records in Scott Walker
Petition for Commutation of Sentence.

Attachment F, Educational/Vocational Records, Certificates, and
Awards in Scott Walker Petition for Commutation of Sentence.
Attachment I, Family and Friend Support Letters in Scott Walker
Petition for Commutation of Sentence.

ACLU telephone interview with Scott Walker, Greenville Federal
Correctional Institution, Greenville, Illinois, Mar. 7, 2013.

Brief in Support of Petition of Scott Walker at 9 in Scott Walker
Petition for Commutation of Sentence.

Quoted in Professor David M. Zlotnick, Federal Sentencing
Study, Profiles, Judge J. Phil Gilbert.

Brief in Support of Petition of Scott Walker at 2 in Scott Walker
Petition for Commutation of Sentence.

These prior convictions were for the following small amounts

of drugs: marijuana (1.75 and 5.25 grams), hashish (3 grams),
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485.
486.
487.
488.
489.
490.
491.
492.
493.

494.
495.

496.

497.

498.

and amphetamines (valued at $25). Professor David M. Zlotnick,
Federal Sentencing Study, Profiles, Judge Ronald E. Longstaff.
Professor David M. Zlotnick, Federal Sentencing Study, Profiles,
Judge Ronald E. Longstaff.

Letter to the ACLU from Robert J. Riley, Pollock United States
Penitentiary Satellite Camp, Pollock, Louisiana, Mar. 18, 2013.
Professor David M. Zlotnick, Federal Sentencing Study, Profiles,
Judge Ronald E. Longstaff.

Sentencing Transcript at 54-55, United States v. Arionus, Cr. 93-
10 (S.D. Iowa Nowv. 4, 1993).

Id. at 55.

David M. Zlotnick, The Future of Federal Sentencing Policy:
Learning Lessons from Republican Judicial Appointees in the
Guidelines Era, 79 U. Coro. L. Rev. 1 (2007).

Letter to Roger C. Adams, Pardon Attorney, from Judge Ronald
E. Longstaff at 1, Feb. 27, 2002.

Sentencing Transcript at 45, United States v. Arionus, Cr. 93-10.
Id. at 44-47.

Letter to the ACLU from Robert J. Riley, supra note 485.
United States v. Harvey, 946 F.2d 1375 (8" Cir. 1991).

Harvey was convicted of California state charges in 1984, at the
age of 19, for maintaining a place for the sale of cocaine, and
also in 1987, at age 22, for possession of cocaine with the intent
to distribute.

Sentencing transcript at 14, United States v. Harvey (W.D. Mo.
1990); see also United States v. Harvey, 946 F.2d 1375, 1377 (8"
Cir. 1991).

See United States v. Harvey, 946 F.2d 1375, 1377 (8" Cir.

1991) (“Chief Judge Sachs was troubled by the necessity of
imposing a sentence of life imprisonment without release on
Harvey, who was 24 years old at the time. He observed that

‘the prior drug offenses, although felonies, were not serious
enough to merit imprisonment and appear to be only technically
within the statutory punishment plan’.... The Court also viewed
Harvey’s immaturity of judgment [as] a consideration...[and]
recommended that Harvey be given executive clemency after
serving fifteen years.... We agree with this recommendation.

As the Supreme Court noted in Harmelin, 111 S. Ct. at 2702,
executive clemency is one of the “flexible techniques” for
modifying sentences. The existence of these techniques is one
reason for the Supreme Court’s holding that the type of sentence
imposed in this case does not violate the Eighth Amendment.
We instruct counsel for the United States to deliver a copy of the
sentencing transcript and of this opinion to those persons within
the Department of Justice whose responsibility it is to consider
requests for executive clemency.”).

Under the Fair Sentencing Act, a person convicted of 50 grams
of crack with one or more prior drug convictions would be
subject to a 10-year mandatory minimum sentence under 21
U.S.C. § 841(b)(1)(B). While it is likely that a higher guidelines
sentence would apply to Harvey’s case under the career
offender guidelines (see USSG 4B1.1), sentencing judges now
have discretion to impose a below-guidelines sentence where
circumstances warrant it. Based on the record in Harvey’s case,
it is more than likely that Judge Sachs, freed from the constraints
of a mandatory minimum, would have imposed the 15-year
sentence he originally considered appropriate in the case.
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526.

527.

528.
529.

530.
531.

Letter to the ACLU from Kenneth George Harvey Jr., Beaumont
United States Penitentiary Satellite Camp, Beaumont, Texas, Apr.
17,2013.

Id.

Petition for Commutation of Sentence of Kenneth George
Harvey, Mar. 2010.

ACLU telephone interview with Kenneth George Harvey Jr.,
Beaumont United States Penitentiary Satellite Camp, Beaumont,
Texas, Apr. 26, 2013.

Id.

Robinson was convicted of conspiring to distribute and possess
with intent to distribute cocaine base. United States v. Robinson,
110 F.3d 1320 (8" Cir. 1997).

Id.

1d. (J. Heaney, concurring).

Joy Powell, Crack Sentence Harsher than Most Killers, OMAHA
‘WoRrLD-HERALD, Mar. 2, 1996, at 1, 1996 WL 6007723 (quoting
Judge Strom at the sentencing hearing).

Id.

Id.

United States v. Robinson, 110 F.3d 1320 (8th Cir. 1997) (J.
Heaney, concurring).

Letter to the ACLU from Clarence Robinson, Lewisburg
United States Penitentiary, Lewisburg, Pennsylvania, Mar.
7,2013.

1d.

Chester v. Haynes, No. CV211-026, 2011 WL 8186752 at
*1 (M.D. Ga. July 25, 2011).

Sentencing Transcript at 3, United States v. Chester, No.
92-122-CR-T-25B (M.D. Fla. Feb. 11, 1994).

Sherman Chester, Federal Profiles: Sherman Chester, FAMILIES
AGAINST MANDATORY MINIMUMS.

Letter to the ACLU from Sherman Dionne Chester, Jesup Federal
Correctional Institution, Jesup, Georgia, Apr. 14, 2013.

Chester v. Haynes, No. CV211-026, 2011 WL 8186752 at *1;
letter to the ACLU from Sherman Dionne Chester, Jesup Federal
Correctional Institution, Jesup, Georgia, Apr. 14, 2013.

Id.

Federal Profiles: Sherman Chester, supra note 515.

Sentencing Transcript, United States v. Chester, No. 92-122-CR-
T-25B.

Federal Profiles: Sherman Chester, supra note 515.

Sentencing Transcript at 12, United States v. Chester, No.
92-122-CR-T-25B.

Id. at 15.

Letter to the ACLU from Sherman Dionne Chester, supra note
516; Federal Profiles: Sherman Chester, supra note 515.

Letter to the ACLU from Sherman Dionne Chester, supra note
516.

Sherman Chester Inmate Skills Development Plan, Apr. 4, 2013.
Letter to the ACLU from Sherman Dionne Chester, supra note
516.

Id.

United States v. Darden, 149 F.3d 1171, 1998 WL 340400 (4"
Cir. June 16, 1998).

1d.

Id.
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Id.

State v. Darden, 612 A.2d 339 (Md. Ct. Spec. App. Sept. 9,
1992).

United States v. Darden, 149 F.3d 1171.

Sentencing transcript, United States v. Darden (D. Md.
1996).

Letter to the ACLU from Ricky Darden, Otisville Federal
Correctional Institution, Otisville, New York, Mar. 11, 2013.
Id.

United States v. [name redacted at prisoner’s request], No. 10-
4199 (4" Cir. June 17, 2011).

1d.

Id.

J.A. 311, quoted in United States v. [name redacted at prisoner’s
request], No. 10-4199 (Davis, J., concurring).

United States v. [name redacted at prisoner’s request], No. 10-
4199.

1d. (Davis, J., concurring).

ACLU telephone interview with [name withheld at interviewee’s
request], Mar. 14, 2013.

State v. Mead, 36,131-KA (La. App. 2 Cir. 8/14/02); 823 So.2d
1045.

Id.

1d.; State v. Mead, 42,674-KA (La. App. 2 Cir. 11/14/07); 988
So.2d 740; State v. Mead, 42,674-KA (La. App. 2 Cir. 7/23/08);
988 So.2d 740, 749; State v. Mead, 44,447-KA (La. App. 2 Cir.
8/13/09); 16 S0.3d 470, 472.

Id.

1d.

Mead also had a conviction for armed robbery in 1979,
committed when he was 17 years old, which was not considered
for the purposes of sentencing under Louisiana’s multiple
offender law because more than 10 years had passed since the

conviction. State v. Mead, 64371 (La. 11/12/1979); 377 So.2d 79.

State v. Mead, 823 So.2d 1045.

State v. Mead, 988 So.2d 740.

Id.

Id. at 749; State v. Mead, 16 So.3d at 472.

State v. Mead, 40,406-KA (La. App. 2 Cir. 4/19/06); 927 So.2d
1259.

Id.

Letter to the ACLU from Sylvester Mead, Louisiana State
Penitentiary, Angola, Louisiana, Mar. 5, 2013.

Id.

1d.

Id.

Id.

LA. Rev. Stat. ANN. § 15:529.1(A)(3)(b).

LA. Rev. Stat. ANN. § 15:529.1(A)(4)(a).

FLA. StaT. ANN. § 775.084.

1d.

ALA. CopE § 13A-5-9.

1d.

Ara. CopE § 13A-12-233.

Miss. Cobe ANN. § 99-19-83.

Young v. State, 86 So0.3d 261 (Miss. Ct. App. 2011).

For instance, Mark Kee Brown was sentenced to LWOP as a
habitual offender for felony escape from a detention center
while awaiting trial because of prior convictions for burglary
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of an unoccupied dwelling, two convictions for possession of a
controlled substance, and felony escape. The prosecutor asked
to charge Brown as a habitual offender based on the claim that
burglary of a dwelling constitutes a “crime of violence.” The
district court agreed, and the circuit court upheld Brown’s LWOP
sentence. Brown v. State, 102 So.3d 1130 (Miss. Ct. App. 2011).
Lyles v. State, 12 So.3d 532 (Miss. Ct. App. 2009).

S.C. Copk. ANN. § 17-25-45.

S.C. CobpE. ANN. § 16-11-390.

S.C. Copk. AnN. § 16-11-380.

S.C. CobE. ANN. § 44-53-370(e)(2)(e).

S.C. CopE. ANN. § 44-53-375(C)(5).

S.C. CopE. ANN. § 17-25-45.

Id.

OKLA. ST. ANN. tit. 63,§ 2-415(D).

Id.

21 U.S.C. §§ 841(b)(1)(A), 851.

18 U.S.C. § 3559(c)(1).

A “serious drug offense” includes “an offense under state law
that, had the offense been prosecuted in a court of the United
States, would have been punishable under section 401(b)(1)(A)
or 408 of the Controlled Substances Act (21 U.S.C. § 841(b)(1)
(A), 848) or section 1010(b)(1)(A) of the Controlled Substances
Import and Export Act (21 U.S.C. § 960(b)(1)(A)).” 18 U.S.C. §
3559(c)(2)(H).

18 U.S.C. § 3559(c)(2)(F)(1)-(ii).

18 U.S.C. § 3559(c)(2)(H).

18 U.S.C. § 924(e).

U.S. SENTENCING GUIDELINES MANUAL § 4B1.1; § 2K2.1; ch. 4.
Letter to the ACLU from Kevin Ott, Oklahoma State
Penitentiary, Granite, Oklahoma, Mar. 10, 2013.

Ott v. State, No. F-97-588 (Okla. Crim. App. Sept. 23, 1998).
Id.

Id.

Letter to the ACLU from Kevin Ott, supra note 589.

ACLU telephone interview with Betty Chism, Norman,
Oklahoma, Mar. 11, 2013.

Id.

Id.

Letter to the ACLU from Kevin Ott, supra note 589.

Id.

ACLU telephone interview with Kevin Ott, Oklahoma State
Penitentiary, Granite, Oklahoma, Mar. 8, 2013.

State v. Williams, 669 S.E.2d 640 (S.C. Ct. App. 2008).

Id.

Letter to the ACLU from Onrae Williams, Lee Correctional
Institution, Bishopville, South Carolina, Mar. 18, 2013.

State v. Williams, 669 S.E.2d 640.

Id.

1d.

Id.

S.C. CopE. ANN. § 17-25-45.

ACLU telephone interview with Onrae Williams, Lee
Correctional Institution, Bishopville, South Carolina, Mar. 5,
2013.

Glenn Smith, Young Man Strikes Out for Life under Tough Law,
CHARLESTON PosT AND COURIER, Jan. 31, 2007.

Id.

Id.
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648.
649.
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651.

ACLU telephone interview with Onrae Williams, supra note 608.
Id.

Tracy Vreeland, Man Gets Life Sentence for Burglary, WPDE
NEwsCHANNEL 15, Nov. 15, 2012.

ACLU telephone interview with Anthony Jerome Jackson, Lieber
Correctional Institution, Ridgeville, South Carolina, Mar. 22,
2013; letter to the ACLU from Anthony Jerome Jackson, Lieber
Correctional Institution, Ridgeville, South Carolina, Mar. 28,
2013.

Letter to the ACLU from Anthony Jerome Jackson, supra note
615.

Police Roundup, MYRTLE BEACH ONLINE, Nov. 16, 2012.

Letter to the ACLU from Anthony Jerome Jackson, supra note
615.

ACLU telephone interview with Anthony Jerome Jackson; letter
to the ACLU from Anthony Jerome Jackson, supra note 615.
Letter to the ACLU from Anthony Jerome Jackson, supra note
615.

Miles v. State, 864 So0.2d 963 (Miss. Ct. App. 2003).

1d.

1d.

Id.

Id.

Young v. State, 86 So0.3d 261 (Miss. Ct. App. 2011).

Id.

1d.

Id.

Letter to the ACLU from Robert Mathis, Dade Correctional
Institution, Florida City, Florida, May 14, 2013.

1d.

1d.

Letter to Robert Mathis from Robert Trogolo, Assistant Public
Defender, July 26, 1989.

Id.

Letter to the ACLU from Robert Lee Mathis, Dade Correctional
Institution, Florida City, Florida, May 14, 2013 (citing July 31,
1989, Order Adjudging Defendant Incompetent to Stand Trial).
1d. (citing Mar. 6, 1990, Written Order Determining
Competency).

Letter to the ACLU from Robert Lee Mathis, supra note 630.
Mathis v. State, No. 92-6238 (Fla. Ct. App. Jan. 25, 1993).
Letter to the ACLU from Robert Mathis, Dade Correctional
Institution, Florida City, Florida, May 14, 2013.

Id.

Id.

Id.

1d.

Id.

1d.

Id.

State v. Mosley, No. S-2010-755, 2011 OK CR20 (Okla. Crim.
App. July 19, 2011).

1d.

Letter to the ACLU from Daniel Gene Mosley, Oklahoma State
Reformatory, Granite, Oklahoma, July 4, 2013.

Pre-Sentence Investigation, Daniel Gene Mosley, Cleveland
County Court, Feb. 27, 2010.

ACLU telephone interview with Daniel Gene Mosley, Oklahoma
State Reformatory, Granite, Oklahoma, June 12, 2013.

652.
653.

654.
655.

656.

657.

658.
659.
660.

661.
662.

663.
664.
665.

666.

667.
668.

669.
670.

671.
672.
673.

674.

675.
676.
677.
678.
679.

680.
681.
682.
683.
684.
685.

Letter to the ACLU from Daniel Gene Mosley, supra note 649.
ACLU telephone interview with Daniel Gene Mosley, supra note
651.

Id.

ACLU telephone interview with Christina Borg, Palm Beach
County, Florida, July 30, 2013.

Letter to the Palm Beach County Court from Toni Minnick, Sept.
24, 2008; letter to the ACLU from Lance Saltzman, Okeechobee
Correctional Institution, Okeechobee, Florida, July 21, 2013.
Rule 3.992 (a) Criminal Punishment Code Score sheet, Lance
Saltzman, No. 2006CF010427A.

Letter to the ACLU from Lance Saltzman, supra note 656.

Id.

Transcript of Record at 155, 167, State v. Lance Saltzman, No.
06-8164CFAMB (Fla. Palm Beach County Ct., Oct. 12, 2009) in
Initial Brief on Ineffective Assistance of Appellate Counsel at 15,
Saltzman v. State, No. 4D07-1143 (Fla. 4th Dist. Ct. July 2011);
letter to the ACLU from Lance Saltzman, supra note 656; ACLU
telephone interview with Christina Borg, supra note 655.

ACLU telephone interview with Christina Borg, supra note 655.
Transcript of Record at 155, 167, State v. Saltzman, No.
06-8164CFAMB in Initial Brief on Ineffective Assistance of
Appellate Counsel at 15, Saltzman v. State, No. 4D07-1143;
letter to the ACLU from Lance Saltzman; supra note 656; ACLU
telephone interview with Christina Borg, supra note 655.

ACLU telephone interview with Christina Borg, supra note 655.
Letter to the ACLU from Lance Saltzman, supra note 656.

Initial Brief on Ineffective Assistance of Appellate Counsel at 2,
Saltzman v. State of Florida, No. 4D07-1143 (Fla. 4th Dist. Ct.
July 2011).

Rule 3.850 Motion at 5, Saltzman v. State, No. 06-8164CF-AXX
(Fla. 15" Cir. Ct. Nov. 24, 2009).

ACLU telephone interview with Christina Borg, supra note 655.
Rule 3.850 Motion, Saltzman v. State, No. 06-8164CF-AXX;
letter to the ACLU from Lance Saltzman, supra note 656; ACLU
telephone interview with Christina Borg, supra note 655.

ACLU telephone interview with Christina Borg, supra note 655.
Rule 3.850 Motion at 28-29, Saltzman v. State, No. 06-8164CF-
AXX.

ACLU telephone interview with Christina Borg, supra note 655.
Id.

Affidavit of Tony Minnick, State of Florida v. Lance Saltzman,
No. 06-8164CFAMB (Fla. Palm Beach County Ct., Oct. 12,
2009).

Letter to the Palm Beach County Court from Toni Minnick, Sept.
24, 2008.

ACLU telephone interview with Christina Borg, supra note 655.
1d.

Letter to the ACLU from Lance Saltzman, supra note 656.

Id.

Letter to the ACLU from Kawan Stack, Louisiana State
Penitentiary, Angola, Louisiana, May 2, 2013.

Id.

State v. Stack, 97-KA-1176 (La. App. 5 Cir. 4/15/98).

Id.

Letter to the ACLU from Kawan Stack, supra note 679.

State v. Stack, 97-KA-1176.

Sentencing Transcript, State v. Stack, 97-68 (24" Judicial Dist.
Ct. Jefferson Parish 5/30/97).
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728.
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730.
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Transcript of Multiple Offender Bill Hearing, State v. Stack, No.
97-68 (24" Judicial Dist. Ct. Jefferson Parish 11/7/97).
Letter to the ACLU from Kawan Stack, supra note 679.

Id.

Id.

Id.

State v. Carthan, 99-512 (La. App. 3 Cir. 12/8/99); 765 So.2d
357, writ denied 778 So.2d 547 (La. 2001), reconsideration
denied 788 So0.2d 438 (La. 2001).

Id.

Id.

State v. Carthan, 2000-KO-0359 (La. 1/12/01); 778 S.2d 547.
State v. Carthan, 765 So.2d 357.

Id.

Id.

State in the Interest of R.C., R.C. and J.C., No. 99-2004 (La.
App. 3 Cir. 6/20/00).

Letter to the ACLU from Ricky Carthan, Louisiana State
Penitentiary, Angola, Louisiana, Apr. 2, 2013.

Carthan v. Cain, No. 2:04-cv-1625 (W.D. La. Mar. 15, 2005).
State v. Washington, 41,182-KA (La. App. 2 Cir. 9/1/06).

Washington v. Warden, No. 09-cv-0864 (W.D. La. July 12, 2012).

Id.

State v. Washington, 41,182-KA.

Letter to the ACLU from Ronald Lee Washington, Louisiana
State Penitentiary, Angola, Louisiana, Apr. 29, 2013.

State v. Washington, 41,182-KA.

Id.

Letter to the ACLU from Ronald Lee Washington, supra note
705.

1d.

Id.

State v. Carter, No. 99-KA-779 (La. App. 4 Cir. 11/15/00), 773
So.2d 268.

Id.

Id.

1d.

Id.

Id.

Id.

1d.

1d.

Letter to the ACLU from Paul Carter, Louisiana State
Penitentiary, Angola, Louisiana, Apr. 23, 2013.

Id.

State v. Matthews, No. 2010-KA-1040 (La. App. 1 Cir.
10/22/10).

1d.

Letter to the ACLU from Patrick Matthews, Louisiana State
Penitentiary, Angola, Louisiana, Apr. 23, 2013.

Id.

State v. Matthews, No. 2010-KA-1040 (J. McClendon,
concurring).

ACLU interview with Catherine Matthews, Baton Rouge,
Louisiana, June 3, 2013.

Id.

Letter to the ACLU from Patrick Matthews, supra note 724.
Id.

State v. Jackson, No. 96-KA-2540 (La. App. 4 Cir. 11/26/97).
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Letter to the ACLU from Timothy Jackson, Louisiana State
Penitentiary, Angola, Louisiana, Apr. 23, 2013.

State v. Jackson, No. 96-KA-2540.

1d.; Letter to the ACLU from Timothy Jackson, supra note 732.
State v. Jackson, No. 96-KA-2540.

1d.

State Ex Rel Jackson v. State, 1999-KH-2705 (La. 3/31/00) (J.
Johnson, dissenting).

Cindy Chang, Tough Sentencing Laws Keep Louisiana s Prisons
Full, TiMEs-PicayUNE, May 16, 2012.

ACLU interview with Loretta Lumar, Baton Rouge, Louisiana,
June 3, 2013.

Letter to the ACLU from Timothy Jackson, Louisiana State
Penitentiary, Angola, Louisiana, Apr. 23, 2013.

ACLU interview with Loretta Lumar, supra note 739.

Id.

Letter to the ACLU from Timothy Jackson, supra note 740.

Id.

ACLU interview with Loretta Lumar, supra note 739.

ACLU telephone interview with Larry Yarbrough, Oklahoma
State Reformatory, Granite, Oklahoma, Mar. 13, 2013.

Paul Monies, Board Recommends Leniency for Drug Dealer
Sentenced to Life without Parole, OKLAHOMAN, Aug. 18, 2011.
OKLA. STaT. tit. 63 § 2-415(D)(3).

Three members of the Pardon and Parole Board voted to
commute to time served, two voted to reduce Yarbrough’s
sentence to 20 years, and one voted to commute his sentence to
42 years. Paul Monies, Board Recommends Leniency for Drug
Dealer Sentenced to Life without Parole, OKLAHOMAN, Aug. 18,
2011; Anthony Papa, How 3 Joints and an Ounce of Coke Got an
Oklahoma Grandfather Life Without Parole, ALTERNET, Aug. 15,
2011.

Letter to the ACLU from Larry Yarbrough, Oklahoma State
Reformatory, Granite, Oklahoma, Mar. 20, 2013.

Id.

State v. Wright, No. 2011-UP-363 (S.C. Ct. App. June 30, 2011).
1d.

Letter to the ACLU from Lloyd Wright, Lee Correctional
Institution, Bishopville, South Carolina, Mar. 20, 2013.

State v. Wright, No. 2011-UP-363.

Letter to the ACLU from Lloyd Wright, supra note 754.

1d.

Id.

Id.

Id.

Id.

Id.

1d.

1d.

Id.

Id.

Id.

Id.

1d.

1d.

State v. Godbolt, 2006 KA 0609 (La. App. 1 Cir. 11/3/06); 950
So0.2d 727; Godbolt v. Cain, No. 2:2010cv01870 (E.D. La. Feb.
1,2011).

State v. Godbolt, 950 So.2d 727.
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parole was subsequently vacated and Hood was resentenced to

25 years after the state agreed to strike two predicate convictions.

State v. Hood, 2012-KA-0006 (La. App- 1 Cir. 6/8/12).
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(University of Kentucky Doctoral Dissertation) (“Eligibility to

enroll in academic or vocational education programs is tied to
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72 (2005).
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ACLU telephone interview with Onrae Williams, Lee

Correctional Institution, Bishopville, South Carolina, Mar. 5,

2013.

Letter to the ACLU from Antawn Tyrone Bolden, Jefferson

Correctional Institution, Monticello, Florida, Mar. 10, 2013.
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ACLU telephone interview with Leland Dodd, Oklahoma State

Reformatory, Granite, Oklahoma, Mar. 8, 2013.

Id.
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Letter to the ACLU from German Gonzalez, Hamilton

Correctional Institution, Jasper, Florida, May 2, 2013.

. ACLU telephone interview with Scott Walker, Greenville Federal
Correctional Institution, Greenville, Illinois, Mar. 11, 2013.
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Overutilized and Underscrutinized, in LIFE WITHOUT PAROLE:
AMERICA’S NEW DEATH PENALTY?, supra note 14; Tinkering with
Life, supra note 45.
. See, e.g., Rachel E. Barkow, Life without Parole and the Hope
for Real Sentencing Reform, in LIFE WITHOUT PAROLE: AMERICA’S
NEew DEaTH PENALTY?, supra note 14, at 206.
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Woodson v. North Carolina, 428 U.S. 280 (1976).

1d.; Tinkering with Life, supra note 45.

While the exact number of exonerated individuals who were
sentenced to LWOP is not known, experts have estimated that

it is lower than in death penalty cases. Since 1973, there have
been 142 exonerated death row prisoners. See Tinkering with
Life, supra note 45, at 449-50; Innocence and the Death Penalty,
DEATH PENALTY INFO. CENTER.

See, e.g., Jessica S. Henry, Death-in-Prison Sentences:
Overutilized and Underscrutinized, in LIFE WITHOUT PAROLE:
AMERICA’S NEwW DEATH PENALTY?, supra note 14; Tinkering with
Life, supra note 45.

See Murray v. Giarratano, 492 U.S. 1 (1989).

While the U.S. Supreme Court has recognized a defendant’s
Sixth Amendment right to counsel in criminal cases, see Gideon
v. Wainwright, 372 U.S. 355 (1963), it has not recognized that
right in post-conviction proceedings, see Murray v. Giarratano,
492 U.S. 1 (1989).

Letter to the ACLU from Leland Dodd, supra note 1406.

Jessica S. Henry, Death-in-Prison Sentences: Overutilized and
Underscrutinized, in LirE WITHOUT PAROLE: AMERICA’S NEW
DEaTH PENALTY?, supra note 14, at 77; see also Michael Heise,
Federal Criminal Appeals: A Brief Empirical Perspective, 93
MARQUETTE L. Rev. 832 (2009); Marc M. Arkin, Rethinking the
Constitutional Right to a Criminal Appeal, 39 UCLA. L. Rev.
503, 516 (1992); James S. Liebman, The Overproduction of
Death, 100 Corumia L. Rev. 2053 at n.90 (2000).

1d.

Background Report on Death Penalty Habeas Corpus Issues
Prepared for the American Bar Association Criminal Justice
Section'’s Task Force on Death Penalty Habeas Corpus, 40
AMERICAN UNIVERSITY L. REV. 53, 109 (1990), cited in Jessica

S. Henry, Death-in-Prison Sentences.: Overutilized and
Underscrutinized, in LIFE WITHOUT PAROLE: AMERICA’S NEW
DEatH PENALTY?, supra note 14, at 77.

Note, A Matter of Life and Death: The Effect of Life-Without-
Parole Statutes on Capital Punishment, 119 Har. L. Rev. 1838
(2006).

Brandon L. Garrett, Claiming Innocence, 92 MInN. L. Rev. 1629,
1671-72 (2008); Tinkering with Life, supra note 45, at 450.

See Antiterrorism and Effective Death Penalty Act, Pub. L. No.
104-132, § 104, 110 Stat. 1214, 1217 (1996) (barring second and
successive post-conviction federal habeas petitions, and creating
a one-year statute of limitations for original federal habeas
petitions).

United States v. Booker, 543 U.S. 220 (2005).

Apprendi v. New Jersey, 530 U.S. 466 (2000).

Letter to the ACLU from Michael Lloyd Cummings, Terre Haute
United States Penitentiary, Terre Haute, Indiana, Mar. 10, 2013.
See, e.g., Molly M. Gill, Clemency for Lifers: The Only Road Out
is the Road Not Taken, 23 Fep. SENT. R. 21 (Oct. 2010); Margaret
Colgate Love, RELIEF FROM THE COLLATERAL CONSEQUENCES OF A
CRIMINAL CONVICTION: A STATE-BY-STATE RESOURCE GUIDE (2006);
Office of the Pardon Attorney, U.S. Dep’t of Justice, Presidential
Clemency Actions by Administration: 1945 to Present, JUSTICE.
Gov, http://www.justice.gov/pardon/actions_administration.htm
(last visited Oct. 30, 2013).

The commutation was granted to Reed Prior, a nonviolent drug
offender and addict who was sentenced to LWOP because of
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1434.

1435.
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1438.
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three prior state convictions for drug offenses, none of which
involved prison time. See Office of the Pardon Attorney, U.S.
Dep’t of Justice, Commutations Granted by George W. Bush
(showing the commutation of Prior’s sentence); Office of the
Pardon Attorney, U.S. Dep’t of Justice, Commutations Granted
by George H.W. Bush (showing no commutations to lifers);
and Office of the Pardon Attorney, U.S. Dep’t of Justice,
Commutations Granted by President Clinton (showing no
commutations to lifers, though former President Bill Clinton did
commute the sentences of several federal prisoners facing the
death penalty).

Moreover, President Barack Obama uses the pardon
power—which restores offenders’ rights, and is distinct from
commutations to reduce a prisoner’s prison term—at a lower
rate than any other modern president did. President Obama

has granted only 39 pardons as of the writing of this report,
representing about 2.8 percent of those who petitioned; former
President Ronald Reagan pardoned 33 percent of those who
petitioned, and former President George W. Bush pardoned 3
percent. President Obama has pardoned 1 in 35 applicants; at
this same point in their presidencies, former President Reagan
had pardoned 1 of every 3 pardon applicants, former President
George H.W. Bush had pardoned 1 in 16, former President
Clinton had pardoned 1 in 8, and former President George W.
Bush had pardoned 1 in 33. Dafna Linzer, Obama Has Granted
Clemency More Rarely Than Any Modern President, PROPUBLICA,
Nov. 2, 2012; Cora Currier, Despite New Pardons, Obama's
Clemency Rate is Still Lowest in Recent History, PROPUBLICA,
Mar. 5, 2013.

Linzer, supra note 1431.
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at 36, 37 (Austin Sarat & Nasser Hussain eds., 2007) (citing a
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(Oct. 2010); Rachel E. Barkow, The Politics of Forgiveness:
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REeLEASE IN US FEDERAL Prisons, Nov. 30, 2012, available at
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Case for Compassion, 21 Fep. SENT. Rep. 170, 171 (Feb. 2009).
Gill, supra note 1435; Price, supra note 1439.
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FEDERAL PRrisons, supra note 1439.

1d.

U.S. Dep’t of Justice, Office of the Inspector General, The
Federal Bureau of Prisons’ Compassionate Release Program,
Apr. 2013.
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United States v. Craig, No. 12-1262 (7th Cir. Dec. 18, 2012)
(Posner, J., concurring).
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2012.

See JASON A. SCHWARTZ, INST. FOR PoLicy INTEGRITY, 52
EXPERIMENTS WITH REGULATORY REVIEW: THE POLITICAL AND
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Costs WHILE PROTECTING COMMUNITIES (Aug. 2011).

See Life Expectancy Calculator, ssa.cov, http://www.ssa.gov/
cgi-bin/longevity.cgi.

See generally IRA J. SILVERMAN & MANUEL VEGA, CORRECTIONS: A
COMPREHENSIVE VIEW (1996).

See Life Expectancy Calculator, supra note 1450.

See, e.g., U.S. SENTENCING COMMISSION PRELIMINARY QUARTERLY
Darta ReporT A-8 (2012) (stating that the life expectancy

for a person in the general prison population is 64 years of

age), available at http://www.ussc.gov/Data_and_Statistics/
Federal Sentencing_Statistics/Quarterly Sentencing_Updates/
USSC_2012_3rd Quarter Report.pdf; see also United States

v. Taveras, 436 F. Supp. 2d 493, 500 (E.D.N.Y. 2006) (Life
expectancy within federal prison is considerably shortened); 11
EOR 72, Feld, Symposium on Youth and the Law, 22 ND J L
ETtHic Pus. PoL. 9, 63, n.231 (2008); United States v. Nelson,
491 F 3d 344, 349-50 (7" Cir. 2012) (acknowledging the
decreased life expectancy for incarcerated individuals based on
United States Sentencing Commission data); Elizabeth Arias,
Ctr. for Disease Control, U.S. Life Tables, 2003, 54 NaT’L VITAL
Statistics Rep. 14, at 3 (Apr. 19, 2006), available at http://www.
cdc.gov/nchs/data/nvsr/nvsr54/nvsr54 14.pdf.

See, e.g., John J. Kerbs & Jennifer M. Jolley, 4 Commentary

on Age Segregation for Older Prisoners: Philosophical and
Pragmatic Considerations for Correctional Systems, 34 CrRiM.
JusTice Rev. 124-127 (2009) (finding, in a study of 65 male
prisoners age 50 or older, that 10.8 percent reported physical
attacks and assaults without weapons, 1.5 percent reported
physical attacks and assaults with weapons, 6.2 percent reported
being robbed, and 1.5 percent reported being raped).

See, e.g., U.S. v. Nelson, 491 F. 3d 344, 349-50 (7" Cir. 2012)
(acknowledging decreased life expectancies for incarcerated
individuals based on U.S. Sentencing Commission data); U.S. v.
Taveras, 436 F. Supp. 2d 493, 500 (E.D.N.Y. 2006) (stating that
life expectancy within federal prisons is considerably shortened);
see also Arias, supra note 1453.

See, e.g., RONALD H. ApAY, AGING PRISONERS: CRISIS IN AMERICAN
CORRECTIONS 16-17 (2003). The combination of physical and
mental declines renders aging or elderly inmates 10 to 11.5 years
older physiologically, on average, than their comparable non-
incarcerated age cohorts. See JEREMY L. WILLIAMS, S. LEGISLATIVE
CONFERENCE, THE AGING INMATE POPULATION: SOUTHERN STATES
OurtLook 1-2 (2006), available at http://www.slcatlanta.org/
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Publications/HSPS/aging_inmates 2006 _lo.pdf; see also

JoanN B. MortoN, U.S. DEP’T oF JUSTICE, NAT’L INST. OF CORR.,
AN ADMINISTRATIVE OVERVIEW OF THE OLDER INMATE 4 (1992),
available at http://static.nicic.gov/Library/010937.pdf.

Note that our analysis assumes that the annual prison cost per
inmate remains constant over time. The average age of the total
number of nonviolent offenders serving a life-without parole
sentence is 46. Recalling that the average age of admittance

was 36, a life expectancy of 61.5 years implies that the majority
of costs incurred lie in the future. Thus, to the extent that
incarceration costs continue to increase as a function of time,
constant incarceration costs is a conservative assumption.
According to the Vera study, the largest prison costs outside of
the corrections department were underfunded contributions to
retiree health care for corrections employees ($1.9 billion), states’
contributions to retiree health care on behalf of their corrections
department ($837 million), employee benefits ($613 million),
states’ contributions to pensions on behalf of their corrections
department ($598 million), capital outlays ($485 million), health
and hospital care for the prison population ($335 million), and
underfunded pension contributions for corrections employees
($304 million). See VERA INST. OF JUSTICE, THE PRICE OF PRISONS:
'WHAT INCARCERATION CosTs TAXPAYERS 6, 8 (2012), available at
http://www.vera.org/download?file=3495/the-price-of-prisons-
updated.pdf.

In particular, the total price to taxpayers was $39 billion—3$5.4
billion more than the $33.5 billion reflected in the states’
combined corrections budgets. See id.

The average annual costs per inmate for the remaining states are
as follows: Florida ($20,553), Louisiana ($17,486), Missouri
($22,350), and Oklahoma ($18,467). See id. Mississippi and
South Carolina did not participate in the Vera Institute study. To
calculate the relevant prison costs for these two states, the report
relies on official, publicly available state government sources.
In particular, the average annual cost per inmate in Mississippi
is $18,162. See JoINT LEGISLATIVE COMMITTEE ON PERFORMANCE
EvarLuatioN aND ExpENDITURE REVIEW (PEER), Mississippi DEp’T
ofF Corrs’ FY 2012 Cost PerR INMATE DAY (2012), available at
http://www.peer.state.ms.us/reports/rpt565.pdf. Similarly, the
average annual cost per inmate in South Carolina is $17,343.
SoutH CAROLINA DEP’T OF CORR., STATISTICAL REPORTS, COST

PER INMATE FiscaL YEArs 1988-2012 (2012), available at
http://www.doc.sc.gov/research/BudgetAndExpenditures/
PerlnmateCost1988-2012.pdf.

U.S. Dep’T OF JUSTICE OFFICE OF INSPECTOR GENERAL AUDIT
Drvision, FEp. BUREAU OF PRISONS ANNUAL FINANCIAL STATEMENTS
FiscaL YEAr 2011 (2012).

See B. JAYE ANNO ET AL., U.S. DEP’T OF JUSTICE, NAT’L INST.

OF CoRR., CORRECTIONAL HEALTH CARE: ADDRESSING THE NEEDS

oF ELDERLY, CHRONICALLY ILL, AND TERMINALLY ILL INMATES 10
(2004), available at http://static.nicic.gov/Library/018735.pdf.
According to a Bureau of Justice Statistics study, for example,
approximately 48 percent of prisoners age 45 or older reported
some kind of medical problem (excluding physical injury),
compared to only 24 percent of prisoners age 24 or younger. See
LAUrRA M. MARuscHAK & ALLEN BEck, U.S. DEP’T OF JUSTICE,
BUREAU OF JUSTICE STATISTICS, MEDICAL PROBLEMS OF INMATES,
1997 3 tbl.2 (2006), available at http://www.bjs.gov/content/pub/
pdf/mpi97.pdf.
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Estelle v. Gamble, 429 U.S. 97, 104 (1976) (recognizing a
prisoner’s Eighth Amendment right to adequate medical care);
see also Farmer v. Brennan, 511 U.S. 825, 847 (1994) (stating
that to establish “deliberate indifference,” a prisoner must

prove that the defendant was aware of a substantial risk to the
prisoner’s health and that the defendant subsequently disregarded
that risk).

See Cynthia Massie Mara, Expansion of Long-Term Care in the
Prison System: An Aging Inmate Population Poses Policy and
Programmatic Questions, 14 J. AGING & Soc. PoL’y 54-55 (2002)
(“Buildings may be scattered throughout the prison complex,
requiring inmates to walk a distance to access healthcare, meals,
and additional services and activities. Architectural impediments
such as steps, narrow doorways, and absence of grab bars and
handrails can present problems for inmates needing long term
care.”).

External medical treatment is expensive and can represent a
significant proportion of a state prison system’s total healthcare
budget. North Carolina, for example, spent $18.1 million on
external healthcare costs for all prisoners age 50 or older, with
these external healthcare expenditures constituting 72 percent
of all healthcare costs spent on aging prisoners and accounting
for 34 percent of the total external healthcare costs incurred

by the state prison system more broadly. See CHARLOTTE PRICE,
N.C. Der’t oF CORR., D1v. oF PrRISONS, AGING INMATE POPULATION:
2007 AppenpuM ReporT 16 (2007). Similarly, aging prisoners

in Florida account for 34 percent of the total costs to the state
of all outsourced healthcare services although aging prisoners
comprise only 18 percent of the total prison population. See FLa.
CoRrr. MED. AUTH., REPORT ON ELDERLY AND AGING INMATES IN THE
FLORIDA DEPARTMENT OF CORRECTIONS 8 (2005).

See, e.g., THoMAs P. BONCZAR, BUREAU OF JUSTICE STATISTICS,
NATIONAL CORRECTIONS REPORTING PROGRAM: SENTENCE LENGTH
OF StATE PRISONERS, BY OFFENSE, ADMISSION TYPE, SEX,

AND RACE (2011), available at http://www.bjs.gov/index.
cfm?ty=pbdetail &iid=2056.

See, e.g., U.S. SENTENCING COMMISSION FINAL QUARTERLY DATA
REpPORT, FiscAL YEAR 2012 (2012), available at http://www.
ussc.gov/Data_and_Statistics/Federal Sentencing_Statistics/
Quarterly Sentencing Updates/USSC_ 2012 Quarter Report
Final.pdf.

See STATE BUDGET, FiscaL YEAR 2012-2013 29 (2013), available
at http://doa.louisiana.gov/opb/pub/FY 13/StateBudget FY13.
pdf.

Note that this estimated cost includes the counterfactual lengths
of time served based upon offense category and jurisdiction and
would, of course, be even higher in magnitude were this not
taken into account, or, alternatively, if the actual average time
served for nonviolent offenses, in the absence of life-without-
parole, is lower than that counterfactually assumed in our
analysis.

Letter to the ACLU from Eric Hicks, Schuylkill Federal
Correctional Institution, Minersville, Pennsylvania, Mar. 22,
2013.
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Application No. 19324/02, Eur. Ct. H.R. 47 (2006).
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Id.
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1d.

1d.

Appleton & Grover, supra note 1474, at 610.

Id.
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1d. at 608.

Dirk van Zyl Smit, Outlawing Irreducible Life Sentences: Europe
on the Brink?, 23 FEp. SENTENCING REV. 39 (2010).

Bowcott & Allison, supra note 16.

Appleton & Grover, supra note 1474, at 601.
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R.S. Frase, Comparative Perspectives on Sentencing Policy and
Research 14 in SENTENCING AND SANCTIONS IN WESTERN COUNTRIES,
(M. Tonry & R. Frase eds., Oxford University Press, 2001)..
Memorandum from European Union on E.U. Policy on the Death
Penalty (Feb. 25, 2000), available at http://www.eurunion.org/
legislat/deathpenalty/eumemorandum.htm.

See Dirk van Zyl Smit, TAKING LIFE IMPRISONMENT SERIOUSLY IN
NATIONAL AND INTERNATIONAL Law 5, 13 (2002).

Conseil Constitutionnel [CC] [Constitutional Court] decision No.
93-334 DC, Jan. 20, 1994, J.0. 1380 (Fr.).

Corte cost. Sentaza, 27 settembre 1987, n. 274, Foro it, 1, 2333
{1t.).

S. v. Tcoeib 1996 (1) S.A.C.R. 390 (NmS).

Id. at 213.

Bundesverfassungsgericht [BVerfG] [Federal Constitutional
Court] June 21, 1977, 45 ENTSCHEIDUNGEN DES
BUNDESVERFASSUNGSGERICHTS [BVerfGE] 187, 245 (Ger.),
reprinted in Donald P. Kommers, THE CONSTITUTIONAL
JURISPRUDENCE OF THE FEDERAL REPUBLIC OF GERMANY 306 (2d ed.
1997).

1d. at 14 (quoting BVerfG June 5, 1973, 35 BVerfGE 202 (235-
36)).

S. v. Dodo, 2001 (3) SA 382 (CC) 303 (S. Aft.).
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Roper v. Simmons, 125 S.Ct. 1183, 1198 (2005). See also Atkins
v. Virginia, 536 U.S. 304, 317 (2002) (examining international
community’s rejection of death penalty for persons with

mental retardation); Stanford v. Kentucky, 492 U.S. 361, 370
n.1(1989) (Scalia, J.) (stating that “the practices of other nations,
particularly other democracies, can be relevant to determining
whether a practice uniform among our people is not merely

an historical accident, but rather so implicit in the concept of
ordered liberty that it occupies a place not merely in our mores,
but, text permitting, in our Constitution as well”); Thompson v.
Oklahoma, 487 U.S. 815, 830 (1988) (Stevens, J., concurring)
(noting global rejection of the death penalty for youth age
sixteen or younger); Trop v. Dulles, 356 U.S. 86, 102 (1958)
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(finding “virtual unanimity” within international community that
denationalization constituted cruel and unusual punishment).

For example, in Thompson v. Oklahoma, Justice John Paul
Stevens, writing for the majority, found it appropriate to look

to the opinions and practices of “other nations that share our
Anglo-American heritage” and “leading members of the Western
European community” as aids to the proper interpretation of

the Eighth Amendment. Thompson v. Oklahoma, 487 U.S. 815,
830-31 (1988). Similarly, in Atkins v. Virginia, the majority held
it appropriate to examine the opinions of “the world community”
to support its conclusion that execution of persons with mental
retardation would offend the standards of decency required by
the Eighth Amendment. Atkins v. Virginia, 536 U.S. 304, 316
n.21 (2002). Most recently, in Roper v. Simmons, the Court
devoted an entire chapter of its opinion to discussion of the U.N.
Convention on the Rights of the Child, other international treaties
and instruments on children’s rights as well as foreign practice
on the death penalty to determine that the application of the
juvenile death penalty in the United States violated the Eighth
Amendment. Roper v. Simmons, 543 U.S. 551 (2005).

The Paquete Habana, 175 U.S. 677, 700 (1900), The Nereide, 13
U.S. (9 Cranch) 388, 423 (1815).

See e.g., REPORT ON THE 1960 SEMINAR ON THE ROLE OF
SUBSTANTIVE CRIMINAL LAW IN THE PROTECTION OF HUMAN RIGHTS
AND THE PURPOSE AND LEGITIMATE LIMITS OF PENAL SANCTIONS,
organized by the United Nations in Tokyo, Japan, 1960 (noting
that punishments “prescribed by law and applied in fact should
be humane and proportionate to the gravity of the offence”).

The Eighth Amendment’s prohibition of cruel and unusual
punishment enshrines these same international legal principles.
For the last hundred years, it has been widely accepted that the
application of the clause extends to “all punishments which, by
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349 (1909) (citing O’Neil v. Vermont, 144 U.S. 323 (1891)).
Dirk van Zyl Smit & Andrew Ashworth, Disproportionate
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(2004).
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U.S. law. See e.g., Restatement (Third) of Foreign Relations Law
§ 102(2) (1986); see also Sosa v. Alvarez-Machain, 542 U.S.
692, 715-716 (citing The Paquete Habana, 175 U.S. at 686).

See generally Leena Kurki, International Standards for
Sentencing Policy and Research in SENTENCING AND SANCTIONS IN
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CCT 1/01 [2001] 99 37-39.
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treatment or punishment”; Art. 9: “Everyone has the right to
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“Whereas recognition of the inherent dignity and of the equal
and inalienable rights of all members of the human family is

the foundation of freedom, justice and peace in the world”; Art.
5: “No one shall be subjected to torture or to cruel, inhuman or
degrading treatment or punishment”; Art. 3: “Everyone has the
right to life, liberty and security of person.”).
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Article 3 (prohibition of cruel, inhuman, or degrading treatment
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treatment.”).
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1045 (Can.) (holding that a mandatory seven-year-minimum
sentence for importing narcotics constituted “cruel and unusual
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R. v. Offen (No.2), 1 W.L.R 253.
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ESCOR Supp. No. 1, at 11, U.N. Doc. E/3048 (1957), amended
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E/5988, at 35 (1977), available at http://www.uncjin.org/
Standards/UNRules.pdf.
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Fundamental Freedoms (ECHR) art. 5(1)(a), (ETS No. 5), 213
U.N.T.S. 222 (entered into force Sept. 3, 1953).

See Stafford v. the United Kingdom [GC], Application

No. 46295/99, 35 Eur. Ct. H.R. 32 (May 28, 2002); Weeks v.
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any certainty the possibility that the applicant—who had been
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determinate sentences would always be served in full. Potential
victims would perhaps be better protected (except where
prisoners escaped)—but would transforming prisoners into wild
beasts or human waste not mean creating further victims and
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Weeks v. the United Kingdom, Application No. 9787/82. The
ECHR held in Weeks v. United Kingdom ((1982) 4 E.H.R.R.
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“Everyone who is deprived of his liberty by arrest or detention
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and Gunnell v. United Kingdom (1990) 13 E.H.R.R. 666.
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Under Article 18 of the Vienna Convention of the Law of
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purpose of a treaty when it has signed the treaty. U.N. Doc. A/
CONF. 39/27 (1969).

Report on the Situation of Human Rights in the Dominican
Republic, Inter-Am. Ct. H.R., OEA/Ser.L/V/11.104, Doc. 49

rev. 1 Chapter VIII(I) (1999), citing United Nations Standard
Minimum Rule 65 to support this contention.
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Am. Ct. HR., OEA/Ser.L/V/II.111, Doc. 21 rev. Chapter VIII
(2001).

U.S. Const. amend. VIII. The Eighth Amendment became
applicable to the states through the Fourteenth Amendment in
1962. See Robinson v. California, 370 U.S. 660, 666-67 (1962).
See Weems v. United States, 217 U.S. 349, 366-67 (1910); Solem
v. Helm, 463 U.S. 277 (1983). But see Ewing v. California, 538
U.S. 11 (2002) (rejecting the claim that a 25-year mandatory
minimum sentence for stealing golf clubs imposed under
California’s three-strikes law is grossly disproportionate under
the Eighth Amendment).

See Trop v. Dulles, 356 U.S. 86, 101 (1958) (opinion of Warren,
C.1).

1d. (concluding that “The Amendment must draw its meaning
from the evolving standards of decency that mark the progress of
a maturing society”).

See Miller v. Alabama, 132 S. Ct 2455, 2463 (2012).

Kevin White, Construing the Outer Limits of Sentencing
Authority: A Proposed Bright-Line Rule for Noncapital
Proportionality Review, 2011 B.Y.U. L. Rev. 567, 568 (2011);
See also James J. Brennan, The Supreme Court'’s Excessive
Deference to Legislative Bodies Under Eighth Amendment
Sentencing Review, 94 J. CriM. L. & CriMINOLOGY 551, 552
(2004).

Gregg v. Georgia, 428 U.S. 153, 174 (1976).

. Rummel v. Estelle, 445 U.S. 263, 265-66 (1980).

1d. at 286 (Powell, J., dissenting).

Id. at 284.

Solem v. Helm, 463 U.S. 277, 280, 292-93, 299-300 (1983).
Id. at 292.

Id. at 287.

Id. at 292-293.

Harmelin v. Michigan, 501 U.S. 957 (1991).

See id. at 994 (Scalia, J., plurality opinion); id. at 1009 (Kennedy,
J., concurring in part and concurring in the judgment).

Ewing v. California, 538 U.S. 11, 18, 30-31 (2003).

1d. at 30 (finding that “To be sure, Ewing’s sentence is a long
one. But it reflects a rational legislative judgment, entitled

to deference, that offenders who have committed serious or
violent felonies and who continue to commit felonies must be
incapacitated. The State of California ‘was entitled to place
upon [Ewing] the onus of one who is simply unable to bring his
conduct within the social norms prescribed by the criminal law
of the State.” Ewing’s is not ‘the rare case in which a threshold
comparison of the crime committed and the sentence imposed
leads to an inference of gross disproportionality’” (internal
citations omitted)).

For example, in United States v. Scott, a defendant’s prior
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juvenile, but for which he was convicted as an adult, were used
to enhance his sentence for drug conspiracy to a mandatory

life sentence without possibility of parole. The Eighth Circuit
Court of Appeals affirmed this sentence, devoting only one short
paragraph of an eight-page opinion to a proportionality analysis
of 21 U.S.C. § 841. Without any meaningful analysis of even
the factors laid out in Harmelin, the court stated in a conclusory
manner, “[Defendant’s] case is not the rare case in which a
threshold comparison of the crime committed and the sentence
imposed leads to an inference of gross disproportionality.”
United States v. Scott, 610 F.3d 1009, 1018 (8th Cir. 2010)
(quoting Harmelin, 501 U.S. at 1005) (Kennedy, J. concurring in
part and concurring in the judgment). See also United States v.
Ousley, No. 11-2760 (7" Cir. Oct. 22, 2012) (rejecting an Eighth
Amendment challenge to an LWOP sentence); United States

v. Graham, No. 08-5993 (6" Cir. Sept. 22, 2010) (rejecting an
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See Kevin White, Construing the Outer Limits of Sentencing
Authority: A Proposed Bright-Line Rule for Noncapital
Proportionality Review, 2011 B.Y.U. L. Rev. 567, 581 (2011).
Graham v. Florida, 130 S. Ct. 2011, 2034 (2010).

Miller v. Alabama, 132 S. Ct 2455 (2012).

The Supreme Court has embraced this idea in the context of
juvenile sentencing and, in fact, applied its test for evaluating
capital sentences to reviewing life without parole, stating: “The
Court first considers ‘objective indicia of society’s standards,

as expressed in legislative enactments and state practice’ to
determine whether there is a national consensus against the
sentencing practice at issue. Next, guided by ‘the standards
elaborated by controlling precedents and by the Court’s own
understanding and interpretation of the Eighth Amendment’s
text, history, meaning, and purpose,’ the Court must determine
in the exercise of its own independent judgment whether the
punishment in question violates the Constitution.” Graham v.
Florida, 130 S. Ct. 2011, 2022 (2010).

Graham, 130 S. Ct. at 2036 (Stevens, J. concurring).

See, e.g., Alison Siegler and Barry Sullivan, “Death is Different’
No Longer”: Graham v. Florida and the Future of Eighth
Amendment Challenges to Noncapital Sentences, 2010 Sup. Cr.
REev. 327, 350, 352; William W. Berry, The Mandate of Miller,
51 Am. Crim. L. REv. (forthcoming 2013) (manuscript at 12);
Michael M. O’Hear, Not Just Kid Stuff? Extending Graham and
Miller to Adults, Mo. L. Rev. (forthcoming 2013) (manuscript at
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Rachel E. Barkow, The Court of Life and Death: The Two Tracks
of Constitutional Sentencing Law and the Case for Uniformity,
107 Mich. L. Rev. 1145, 1166-67 (2009).

See Berry, supra note 1576, at 12. (“one can conceptualize
Graham and Miller not as exceptions to the death-is-different
rule, but instead as an extension of the death-is-different principle
to death-in-custody sentences, which are slow and extended
forms of capital punishment.”).
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cross the country, thousands

of people are serving life

sentences without the
possibility of parole for nonviolent
crimes. These sentences are
grotesquely out of proportion to
the conduct they seek to punish,
destroy the lives of convicted people
and their families, and misdirect
millions of dollars away from more
productive interventions such as
education, job training, and more
readily available drug treatment and
mental health resources.

“A Living Death” documents the
thousands of lives ruined and
families destroyed by sentencing
people to die behind bars for
nonviolent offenses and analyzes
the laws that led to these harsh
sentences. It reveals the staggering
racial disparity in life-without-
parole sentencing for nonviolent
crimes. It also includes a detailed
fiscal analysis, tallying the $1.784
billion cost to taxpayers to keep the
3,278 prisoners currently serving
life without parole for nonviolent
offenses incarcerated for the rest of
their lives.

This report contains the in-depth
stories of 110 individual prisoners
waiting to die behind bars for
nonviolent offenses, as well as
accounts from the prisoners’
parents, children, and spouses who
have been punished emotionally and
economically by their loved ones’
permanent absence. These profiles
cover the prisoners’ lives before
and after their sentencing, the
circumstances of their nonviolent
crimes, and the terrible reality of
their sentences.

Those currently sentenced to die

in prison for a nonviolent offense
must see relief. It is time to end such
extreme sentences and reevaluate
our sentencing schemes so that

our justice system holds people
accountable while being smart, fair,
and humane.




