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via certified mail 
 

July 27, 2016 
 
Ed Ghandour                                                    
Security National Guarantee                       
505 Montgomery St, 11th Floor                     
San Francisco, CA 94111                             
 

The Honorable Sally Jewell 
Secretary of the Interior 
U.S. Department of the Interior 
1849 C Street, NW 
Washington, DC 20240

 
Re: Notice of Intent to Sue for Violations of the Endangered Species Act from Construction 
and Operation of the Monterey Bay Shores Development 
 
Dear Mr. Ghandour,  
 

On behalf of the Center for Biological Diversity, Sierra Club, National Audubon Society 
and Monterey Audubon Society (collectively “conservation groups”), we hereby provide notice, 
pursuant to 16 U.S.C. § 1540(g), that Security National Guarantee (SNG) will violate the 
Endangered Species Act (“ESA”) and its implementing regulations by moving forward with 
constructing and operating the Monterey Bay Shores Resort (“Project”), which will result in 
harassment, harm, injury and mortality of western snowy plovers on and adjacent to the Project 
site.  This letter is provided to you pursuant to the 60-day notice requirement of the ESA’s 
citizen suit provision and to the extent such notice is deemed necessary by a court. 16 U.S.C. § 
1540(g)(2). The activities described in this notice will violate the take provisions of the ESA and 
if SNG continues to move forward with construction of the Project as it is currently proposed, 
the conservation groups intend to commence a civil action against you for violations of section 9 
of the ESA.  16 U.S.C. § 1538(a)(1)(B). 

 
The Sierra Club is a national nonprofit organization of over 732,000 members dedicated 

to exploring, enjoying, and protecting the wild places of the earth; to practicing and promoting 
the responsible use of the earth’s ecosystems and resources; to educating and enlisting humanity 
to protect and restore the quality of the natural and human environment; and to using all lawful 
means to carry out these objectives.  Over 193,500 Sierra Club members reside in California. 

 
The Center for Biological Diversity is a non-profit environmental organization dedicated 

to the protection of native species and their habitats through science, policy, and environmental 
law.  The Center for Biological Diversity has over a million members and e-activists throughout 
California and the western United States.  The Center has worked for many years to protect 
imperiled plants and wildlife, open space and habitat, air and water quality along California 
coasts. 

 
Founded in 1905, Audubon is a not-for-profit organization, exempt from tax under 

section 501(c)(3).  It is one of the country’s oldest and largest conservation organizations. 
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Audubon’s mission is to conserve and restore natural ecosystems, focusing on birds, other 
wildlife and their habitats for the benefit of humanity and the earth’s biological diversity. 
Audubon California, a state field program of the National Audubon Society, works to enhance 
and protect critical wildlife habitat, promote environmentally sensible land-use strategies, and 
educate growing and diverse population. Audubon California protects thousands of acres of 
wildlife habitat, offers vibrant educational programs in diverse neighborhoods, and engages new 
and nontraditional audiences in conservation.  

 
Monterey Audubon is a non-profit conservation group founded in 1943 with some 1000 

members, primarily residing in Monterey County. Since its inception, Monterey Audubon has 
been devoted to celebrating, conserving and restoring the birds, ecology and wildlife of the 
greater Monterey Region. 

 
According to the United States Fish and Wildlife Service (“USFWS”), western snowy 

plover “[e]ggs or chicks within or near construction areas would likely be killed by construction 
activities or abandoned by their parents due to harassment caused by construction activity” and 
“take in the forms of harm and harassment would be expected due to destruction of occupied 
breeding habitat (when it is converted to resort facilities) and use of the Project area and adjacent 
areas by thousands of additional people per year.”1  Therefore, the conservation groups hereby 
request that SNG halt all current and/or proposed construction activities at the Project site until it 
has: (1) obtained an Incidental Take Permit (“ITP”) from the USFWS, and (2) prepared a Habitat 
Conservation Plan (“HCP”) that has been approved by the USFWS. 

 
This is the same course of action the USFWS recommended in its April 1, 2016 letter to 

the California Coastal Commission (“Commission”), which detailed the deficiencies in SNG’s 
current Habitat Protect Plan (“HPP”).2   Following a detailed review of the proposed Project and 
associated HPP, the USFWS concluded that the HPP “is not sufficient to avoid take of listed 
species caused by construction and use of the Project” and “the only available approach for take 
that would result from the Project to be permitted under the [ESA] is for the Applicant to prepare 
a HCP in support of an application for an [ITP].”3  The Commission concurred with the USFWS 
conclusions in its May 3, 2016 letter to SNG.4  The conservation groups urge the Commission 
not to authorize construction of the Project until an HCP and ITP are approved by USFWS for 
the Project and SNG complies with the ESA before moving forward.  
 

I. The Endangered Species Act 
 

The Endangered Species Act (“ESA”) affords broad protections to threatened and 
endangered species.  The ESA is “the most comprehensive legislation for the preservation of 

                                                 
1 U.S. Fish and Wildlife Service, 2016, Letter Regarding Monterey Bay Shores Resort 
Development (April 8, 2016) (p. 3) attached as Exhibit A (hereinafter “USFWS 2016 Letter”).   
2  USFWS 2016 Letter, pp. 8-9. 
3  Id. 
4 California Coastal Commission, 2016, Letter Regarding Coastal Development Permit A-3-
SNC-98-114 (Monterey Bay Shores Resort)—Prior to Construction Condition Compliance 
Status (May 3, 2016) (pp. 4-5) (hereinafter “Commission 2016 letter”).   



3 
 

endangered species ever enacted by any nation.”5  Its fundamental purposes are “to provide a 
means whereby the ecosystems upon which endangered species and threatened species depend 
may be conserved [and] to provide a program for the conservation of such endangered species 
and threatened species . . . .”6   

 
To achieve these objectives, the ESA directs the USFWS to determine which species of 

plants and animals are “threatened” and “endangered” and place them on the list of species 
afforded protection under the ESA.7  An “endangered” species is one “in danger of extinction 
throughout all or a significant portion of its range,” and a “threatened” species is “likely to 
become endangered in the near future throughout all or a significant portion of its range.”8  Once 
a species is listed, the ESA provides a variety of procedural and substantive protections to ensure 
not only the species’ continued survival, but also its ultimate recovery. The Supreme Court has 
noted that “Congress has spoken in the plainest words, making it clear that endangered species 
are to be accorded the highest priorities.”9   
  

Section 9 of the ESA prohibits any “person” from “taking” or causing take of any 
member of an endangered species.10  This take prohibition also applies to threatened species such 
as the western snowy plover.11  The term “take” is defined broadly, need not be lethal, and 
includes to “harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect” or cause 
another to do so.12  The USFWS has further defined “harass” to include “an intentional or 
negligent act or omission which creates the likelihood of injury to wildlife by annoying it to such 
an extent as to significantly disrupt normal behavioral patterns, including breeding, feeding, or 
sheltering.”13  In addition, “harm” is defined to “include significant habitat modification or 
degradation where it actually kills or injures wildlife by significantly impairing essential 
behavioral patterns, including breeding, feeding or sheltering.”14   

 
 The ESA’s legislative history supports “the broadest possible” reading of the prohibition 
against take.15  “Take” includes direct as well as indirect harm and need not be purposeful.16  
Present or future harms qualify as take: “an imminent threat of harm . . . falls easily within the 
broad scope of Congress’ definition of ‘take.’”17   

                                                 
5 Tennessee Valley Auth. v. Hill (“Hill”), 437 U.S. 153, 180 (1978). 
6 16 U.S.C. § 1531(b). 
7 16 U.S.C. § 1533. 
8 Id. at §§ 1532(6), (20).   
9 Hill, 437 U.S. at 194.   
10 16 U.S.C. § 1538(a).   
11 Id. at § 1533(d); 50 C.F.R. § 17.31. 
12 16 U.S.C. § 1532(19). 
13 50 C.F.R. § 17.3.   
14 Id. 
15 Babbitt v. Sweet Home Chapter of Communities for a Great Oregon, 515 U.S. 687, 704-05 
(1995). 
16 Id. at 704; see also Nat’l Wildlife Fed’n v. Burlington N. R.R., 23 F.3d 1508, 1512 (9th Cir. 
1994). 
17 Forest Conservation Council v. Rosboro Lumber Co., 50 F.3d 784, 785 (9th Cir. 1995). 
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 The ESA authorizes private enforcement of the take prohibition through a broad citizen 
suit provision.  “[A]ny person may commence a civil suit on his own behalf to enjoin any 
person, including . . . any . . . governmental instrumentality or agency . . . who is alleged to be in 
violation of any provision of [the ESA] . . . .”18   Citizens may seek to enjoin both present 
activities that constitute an ongoing take and future activities that are reasonably likely to result 
in a take.19  Courts have held that “the language and legislative history of the ESA, as well 
as applicable case law, support our holding today that a showing of a future injury to an 
endangered or threatened species is actionable under the ESA [citizen suit provisions].”20  
50 F.3d at 783.  Upon a showing of “imminent threat of injury to wildlife,” the injury 
requirement of the Secretary’s definition of “take” and “harm” would be satisfied.21  The 
ESA’s citizen suit provision also provides for the award of costs of litigation, including 
reasonable attorney and expert witness’ fees.22    

 
Under section 10 of the ESA, a non-federal entity such as a developer can avoid potential 

liability for taking a threatened species by obtaining an incidental take permit.23  In exchange for 
permission to “take” a listed species pursuant to an ITP, the permit applicant must commit to 
implement a plan that “conserv[es]” – i.e., facilitates the recovery of – the species.24  This plan is 
called a Habitat Conservation Plan and it must delineate “the impact which will likely result 
from such taking” and the “steps the applicant will take to minimize and mitigate such impacts . . 
. .”25  You have chosen not to take this course to avoid potential liability, and because take of 
western snowy plover will result from your project, you are subject to an action by the 
signatories to this letter in federal court to prevent take of the species. 
 

II. The Monterey Bay Shores Project  
 

The Monterey Bay Shores Project will develop a forty-acre site – 13.4 million square feet – 
to attract thousands of visitors and residents to its 184 hotel rooms, 184 condominiums, 
restaurants, spas, swimming pools, and conference center.  In addition to the development, the 
Project entails approximately 680,000 cubic yards of grading (385,000 cubic yards of which 
would be disposed), 15.6 acres of “habitat restoration,” public access trails and amenities, utility 
extensions and infrastructure, and related development (e.g., roads, parking lots, signs, fences, 

                                                 
18 16 U.S.C. § 1540(g). 
19 Nat’l Wildlife, 23 F.3d at 1511.   
20 Forest Conservation Council v. Rosboro Lumber Company, 50 F.3d 781, 783 (9th Cir. 
1995) 
21 Id.; see also Animal Welfare Institute v. Beech Ridge Energy, 675 F.Supp 2d 540 (D. Md. 
2009) (enjoining construction of wind turbines until an ITP is obtained by developer to 
protect Indiana Bat). 
22 16 U.S.C. § 1540(g)(4).   
23 16 U.S.C. § 1539(a)(1)(B).   
24 Id. at §§ 1539(a)(1)(B), (a)(2)(A); see also Sierra Club v. U.S. Fish & Wildlife Serv., 245 F.3d 
434, 441-42 (5th Cir. 2001) (“‘[c]onservation’ is a much broader concept than mere survival” 
because the “ESA’s definition of ‘conservation’ speaks to the recovery of a threatened or 
endangered species” (emphasis added)). 
25 16 U.S.C. § 1539(a)(2)(A). 
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and lights). 
 

This Project was originally proposed in 1998.  The applicants submitted a draft Habitat 
Conservation Plan to the USFWS in February 2006, but the HCP was never finalized or 
approved.26  The Project, therefore, has not received an incidental take permit.  In lieu of an 
HCP, SNG has prepared a Habitat Protection Plan, which purports to avoid take of western 
snowy plover.27  The HPP, however, does not meet the same legal standards or contain the same 
enforcement mechanisms as an HCP.28   

 
Since 2009, the USFWS has repeatedly criticized the Project’s failure to protect listed 

species on the Project site and determined that the Project will result in take of western snowy 
plover if it moved forward with construction and operation.29  The Service has determined that 
the only available means for SNG to avoid liability for take is to submit an HCP in support of an 
application for an ITP.  The USFWS has expressly stated that the latest version of the HPP is 
legally inadequate because it is insufficient to avoid take of the western snowy plover and other 
federally listed species.30  Point Blue31, Commission staff and independent biologists have also 
reviewed the latest version of the HPP and have reached the same conclusion as the USFWS.32  
As currently proposed, the Project would result in take of western snowy plovers and SNG will 

                                                 
26 U.S. Fish and Wildlife Service 2014, Letter Regarding Monterey Bay Shores Development 
(April 7, 2014) (hereinafter “USFWS 2014 Letter”); see also USFWS 2016 Letter.   
27 SNG, 2015, Habitat Protection Plan, 1-1 (November 2015). 
28See 16 U.S.C. § 1539(a)(2)(B) (requiring that the “applicant will ensure that adequate funding 
for the plan will be provided”); 50 C.F.R. § 17.32 (outlining criteria for revocation). 
29  These concerns were raised over a series of five letters by USFWS starting in 2009 that were 
solicited by the Commission staff or offered by USFWS to assist Commission staff in its 
processing of the Costal Development Permit application and interpreting applicable regulations 
pertaining to unlawful take. The Commission’s deference to USFWS’ conclusion that the only 
available means to means to avoid take was for the developer to prepare a HCP as part of an 
application for an ITP is warranted here because USFWS has the requisite expertise and was 
delegated authority to enforce provisions of the ESA relating to take by Congress.  See Skidmore 
v. Swift and Company, 323 US 134, 140 (1944); cited with approval in Yamaha Corporation v. 
State Board of Equalization, 19 Cal. 4th 1 (1998). 
30 USFWS 2014 Letter, p. 8. 
31 Point Blue is a non-profit conservation science organization that has done surveys of western 
snowy plovers on and adjacent to the Project site. Results from their surveys have been relied 
upon by the Commission and USFWS. 
32 USFWS 2016 Letter; See also California Coastal Commission. 2014. CDP Application 
Hearing, Staff Report Addendum for W10a Application A-3-SNC-98-114 (Monterey Bay Shores 
Resort). Prepared April 8, 2014 for April 9, 2014 Hearing. p. 6; see also Point Blue Conservation 
Science. 2014 Apr 1. Letter to the California Coastal Commission regarding Agenda Item 10a; 
Application A-3-SNC-98-114. See also Cashen S. 2016. Comments on the Habitat Protection 
Plan for the Monterey Bay Shores Resort Project; see also Baye PR. 2014. Scientific/technical 
peer review of multiple environmental documents for Monterey Bay Shores Ecoresort, Sand 
City, California. 
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be liable under the ESA if it takes steps to move forward with construction of the Project without 
an HCP and ITP.33  

 
III. Western Snowy Plovers’ Historical and Continue Use of the Project Site 

 

 
 

The western snowy plover (Charadrius nivosus nivosus) is one of the least numerous 
shorebirds in North America and the Pacific coast population of the western snowy plover was 
federally listed as threatened in 1993.34   Historically, thousands of western snowy plovers nested 
along the California coast.35  However, by 1980, the western snowy plover had disappeared from 
significant parts of its coastal California breeding range, and biologists estimate the breeding 
population along the coast has now dwindled to less than 1,500 birds.36 

 
  The population has continued to decline despite publication of the recovery plan and 

protection under the ESA.  Habitat degradation – often from beach-front recreation and 
development – has caused the western snowy plover’s population to decline over the past 
century.37  Because western snowy plover habitat consists of unstable sandy shorelines, it is 
“highly susceptible to degradation by construction of seawalls, breakwaters, jetties, piers, homes, 
hotels, parking lots, access roads, trails, bike baths, day-use parks, marinas, ferry terminals, 
recreational facilities, and support services.” 38  Unstable coastal habitat also makes western 

                                                 
33 California Coastal Commission, 2015, Letter Re: Coastal Development Permit A-3-SNC-98-
114 (Monterey Bay Shores Resort) (Nov. 9 2015).  
34 Morrison RIG, BJ McCaffery, RE Gill, SK Skagen, SL Jones, GW Page, CL Gratto-Trevor, 
BA Andres. 2006. Population estimates of North American shorebirds, 2006. Wader Study 
Group Bulletin 111:66-84; 58 Fed. Reg. 12864 (Mar. 5, 1993) 
35 WesternSnowyPlover.org. n.d. Western Snowy Plover Natural History and Population Trends. 
Adapted from U.S. Fish and Wildlife Western Snowy Plover Pacific Coast Population Draft 
Recovery Plan, May 2001. Available at: 
<http://www.westernsnowyplover.org/pdfs/plover_natural_history.pdf> (Accessed 14 Nov 
2014). See also Thomas SM, JE Lyons, BA Andres, EE T-Smith, E Palacios, JF Cavitt, JA 
Royle, SD Fellows, K Maty, WH Howe, E Mellink, S Melvin, T Zimmerman. 2012. Population 
Size of Snowy Plovers Breeding in North America. Waterbirds 35(1):1-14. 
36 Ibid. 
37 2007. Recovery Plan for the Pacific Coast Population of the Western Snowy Plover 
(Charadrius alexandrinus nivosus). Sacramento, California. xiv + 751.. 
38 Id., 34. 
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snowy plovers vulnerable to climate change, since sea level rise and erosion decrease their 
habitat area.39    

Western snowy plovers have been observed using the Project site for nesting, foraging, 
and over-wintering for more than 25 years.40  The Project site not only supports western snowy 
plovers, but also contains federally designated critical habitat for the species.  Critical habitat is 
defined as “a specific geographic area that is essential for the conservation of a threatened or 
endangered species and that may require special management and protection.”41  Within 
designated critical habitat, the USFWS protects areas that provide primary constituent elements 
(“PCEs”), which are the physical and biological features of a landscape that a species needs to 
survive and reproduce.42  The Project site currently provides these PCEs.43 
 

 As discussed in the USFWS’s April 1, 2016, letter to the Commission, the HPP presents 
inaccurate, incomplete, and misleading information regarding nesting activity and the survey 
effort within the Project area.44 For example, USFWS specifically disputes the HPP’s denial of a 
2014 bluff-top nest that was identified by a California Department of Parks and Recreation 
environmental scientist. The HPP uses this inaccurate and misleading information to set 
artificially low success criteria for breeding western snowy plovers within the Project area.45 As 
noted in the HPP, your consultants have not surveyed the Project site for western snowy plover 
nests since 2005.46  Instead, the HPP’s description of western snowy plover nesting activity on 
the Project site relies on data collected by Point Blue.47  However, Point Blue’s surveys efforts 

                                                 
39 Thomas 2012, Population Size of Snowy Plovers Breeding in North America (2012). 
40 California Coastal Commission. 2014. CDP Application Hearing, Staff Report Addendum for 
W10a Application A-3-SNC-98-114 (Monterey Bay Shores Resort). Prepared April 8, 2014 for 
April 9, 2014 Hearing. p. 98. 
41 USFWS. 2002. Critical Habitat: What is it? Publication 703/358 2105. Available at: 
<http://endangered.fws.gov>. (Accessed 14 Nov 2015). 
42 Ibid. 
43 USFWS. 2014 Apr 7. Letter to the California Coastal Commission. Attachment to Staff Report 
Addendum for April 8, 2014 for April 9, 2014 Hearing; See also Federal Register. 2012 Jun 19. 
Endangered and Threatened Wildlife and Plants; Revised Designation of Critical Habitat for the 
Pacific Coast Population of the Western Snowy Plover; Final Rule. Federal Register 
77(118):36728-36869. 
44 USFWS 2016 Letter, pp. 2-4. 
45 Id, p. 7. 
46 HPP, Table 1. The 2014 surveys attributed to your consultants (i.e., URS Corp and EMC 
Planning Group) consisted of a site visit to inspect the location of a reported nest (i.e., not to 
document the abundance of nests on the Project site); Table 1 in the revised HPP suggests nest 
data collected between 2001 and 2004 is reported in Zander (2005).  However, Zander (2005) 
appears to be limited to surveys conducted in 2005.  See Revised HPP, p. 5-7.  Moreover, the 
surveys were conducted by Point Blue, under contract to Zander Associates.  See 2008 EIR 
Addendum, p. 41. 
47 Table 1 in the revised HPP suggests nest data collected between 2001 and 2004 is reported in 
Zander (2005).  However, Zander (2005) appears to be limited to surveys conducted in 2005.  
See Revised HPP, p. 5-7.  Moreover, the surveys were conducted by Point Blue, under contract 
to Zander Associates.  See 2008 EIR Addendum, p. 41. 
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have been limited and inconsistent in the Project area.48  Indeed, over the past 15 years, Point 
Blue has only monitored the lower beach dune area (Area 2 in the HPP) infrequently, if at all.49   

 
Because comprehensive surveys of the Project site have not been consistently conducted, 

and because data on western snowy plover activity within the foredune/secondary dune portion 
of the Project site were limited to incidental sightings (i.e., while monitoring the lower beach), it 
is extremely likely there has been considerably more western snowy plover nesting activity on 
the Project site than what has been detected by Point Blue.  Nevertheless, 46 western snowy 
plover nests have been found on the Project site since 1990 (Figures 1-3).50  These include nine 
nests in both 2015 and 2016.51  The presence of critical habitat, PCEs, and at least 46 nests since 
1990 demonstrates the Project site provides habitat that is important to the persistence and 
recovery of the western snowy plover.  

 

                                                 
48 USFWS 2014 Letter, p. 3. 
49 Personal communication with Carleton Eyster, Avian Ecologist, Point Blue Conservation 
Science on February 25, 2016. 
50 Point Blue Conservation Science. 2014 Apr 1. Letter to the California Coastal Commission 
regarding Agenda Item 10a; Application A-3-SNC-98-114. See also Point Blue Conservation 
Science. 2015 Aug 20. Letter submitted to the California Coastal Commission regarding the 
SNG Dune Restoration Plan. 
51 Point Blue Conservation Science. 2014 Apr 1. Letter to the California Coastal Commission 
regarding Agenda Item 10a; Application A-3-SNC-98-114. See also Point Blue Conservation 
Science. 2015 Aug 20. Letter submitted to the California Coastal Commission regarding the 
SNG Dune Restoration Plan. Nest data for 2016 provided through personal communication with 
Point Blue Conservation Science. 
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Figure 1. Western snowy plover nest locations on the Project site, 1990-2013.52 
 

 

 
 
Figure 2. Map of western snowy plover nests detected on the Project site, 2010-2014. 

                                                 
52 Point Blue Conservation Science. 2014 Apr 1. Letter to the California Coastal Commission 
regarding Agenda Item 10a; Application A-3-SNC-98-114. 
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Figure 3. Western snowy plover nest locations on the Project site during 2015. Nest 
NC08 consisted of a hatched brood of three chicks. 
 

IV. Violations of the Endangered Species Act: The Project as Currently Proposed Will 
Result in Take of Western Snowy Plovers 

 
The Project, including the latest version of the HPP, does not adequately address the 

concerns raised in the USFWS’s April 7, 2014, letter to the Commission, nor does it contain the 
measures needed to avoid illegal take of western snowy plovers.53  After reviewing the most 
recent version of the HPP, USFWS has concluded that in addition to earlier concerns raised by 
the USFWS and the Commission: (1) eggs or chicks within or near construction areas would 
likely be killed by construction activities or abandoned by their parents due to harassment caused 
by construction activities; (2) take in the form of harm and harassment would be expected due to 
the destruction of occupied breeding habitat (when it is converted to resort facilities) and use of 
the Project area and adjacent areas by thousands of additional people per year; (3) SNG’s 
Predator Management Plan lacks assurances that it will be implemented or effective; (4) the HPP 
prescribes management actions that are likely to result in take of western snowy plover and other 
listed species; (5) the HPP is not sufficient to avoid take of listed species caused by construction 
and operation of the Project; and, therefore, SNG needs to prepare a HCP in support of an 
application for an ITP to avoid liability under the ESA.54  The conservation groups share many 
of these concerns and agree that take of western snowy plover is reasonably likely to occur if 
Project construction moves forward.    

First, the Project will significantly reduce important western snowy plover habitat along 
the shoreline of Monterey Bay, including historic nesting and foraging habitat on and 

                                                 
53 USFWS 2016 Letter, pp. 1-9. 
54 Id. 
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immediately adjacent to the Project site (above the mean high tide) which will be graded.55  The 
USFWS has calculated that “approximately 88 percent of the habitat above the high tide line 
[would be] disturbed during construction and 38 percent [would be] permanently destroyed.”56  
In addition to the direct impacts of the Project that reduce western snowy plover habitat, sea 
level rise and erosion linked to climate change will also contribute to reduction of western snowy 
plover habitat. USFWS predicts that sea level rise and shoreline erosion will cause parts of the 
resort to fall below the high tide line within 75 years.57 In 2014, USFWS stated that “[h]abitat 
would be immediately lost upon construction …[w]e expect take of the species would occur in 
the form of harm, harassment, and direct injury or mortality.”58   
 

Next, currently there is minimal disturbance to western snowy plovers at the Project site 
and surrounding beaches because human use is limited by the absence of parking areas and 
beach access points.59  However, as the Commission has acknowledged, once the Project is 
developed “the site is likely to become a popular place to access the shoreline for area residents 
and visitors alike, given the easy access from the highway and readily available parking.”60 
Because anthropogenic disturbance is the primary threat to the western snowy plover, numerous 
biologists have concluded that protecting occupied sites from human disturbance and associated 
domestic animals may be essential to the conservation and recovery of the species.61  Although 
the proposed Project would result in a significant increase in anthropogenic disturbance at a site 
that is occupied by nesting western snowy plovers, SNG has not committed to any meaningful 
measures that would protect western snowy plovers at the site. For example, SNG’s HPP allows 
SNG to conduct grading and other construction activities during the western snowy plover 
nesting season if SNG determines it is not feasible to avoid grading and other construction 
activities during that time.62  In addition the lateral access features of the Project will 
substantially increase the likelihood of take of western snowy plovers nesting near the points of 
access. 

 
Once the Project begins operating, human disturbance would occur throughout all 

remaining occupied habitat, except within two seasonal nesting protection zones established by 

                                                 
55 California Coastal Commission. 2014. CDP Application Hearing, Staff Report Addendum for 
W10a Application A-3-SNC-98-114 (Monterey Bay Shores Resort). Prepared April 8, 2014 for 
April 9, 2014 Hearing. p. 97.  
56 USFWS 2014 Letter, p. 3. 
57 Id. 
58 USFWS 2014 Letter, p. 4. 
59 California Coastal Commission. 2014. CDP Application Hearing, Staff Report Addendum for 
W10a Application A-3-SNC-98-114 (Monterey Bay Shores Resort). Prepared April 8, 2014 for 
April 9, 2014 Hearing. p. 124. 
60 Ibid, pp. 124 and 125. 
61 United States Fish and Wildlife Service. 2007. Recovery Plan for the Pacific Coast Population 
of the Western Snowy Plover (Charadrius alexandrinus nivosus). Sacramento, California. xiv + 
751. See also Brindock KM, MA Colwell. 2011. Habitat Selection by Western Snowy Plovers 
During the Nonbreeding Season. Journal of Wildlife Management 75(4):786-793. 
62 USFWS 2016 Letter, p. 5. 
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an unpermitted biologist63 on the lower beach strand.64  The 2015 HPP does not identify the size 
of these seasonal nesting protection zones, although the previous version of the HPP (dated 
October 2013) indicated they would be 1 to 2 acres each.65  This is insufficient to protecting 
nesting western snowy plovers—especially the precocial fledgings—from human disturbance 
nor would it necessarily contain the necessary food resources. These concerns were also raised 
by the USFWS in its April 1, 2016 letter.66    

 
Similarly, predation, by both native and nonnative species, has been identified as a major 

factor limiting western snowy plover reproductive success at many Pacific coast sites.67  
Predation, while predominantly a natural phenomenon, is exacerbated through the introduction 
of nonnative predators (e.g., domestic and feral cats) pets and unintentional human 
encouragement of larger populations of native predators (e.g., raccoons, skunks, ravens, and 
gulls) by providing supplemental food, water, and nest sites.68  Residential development in or 
near western snowy plover habitat attracts predators.69  As a result, the Project will increase 
predation pressure on the local western snowy plover population, thus further threatening 
persistence of any western snowy plovers that remain in the Project area after the Project begins 
operating.  As described in the USFWS’s April 1, 2016, letter to the Commission, SNG’s 
Predator Management Plan incorporates measures likely to result in take of western snowy 
plovers, and overall lacks assurances that it will be implemented or effective.70 

 
In summary, Project construction and operation threatens the western snowy plover 

through habitat loss and degradation; death and disturbance during construction and from the 
subsequent increase in human activity within occupied nesting habitat; increased predation 
pressure; and even some of the measures likely to result in take proposed in SNG’s HPP and 
Predator Management Plan.71 The Commission itself concluded the Project has the potential to 
forever displace western snowy plovers from the Project site.72 By moving forward to 
construction and operation of the Project without a valid HCP and ITP, SNG will be liable under 
the Endangered Species Act (“ESA”) for take of western snowy plover.73    

 

                                                 
63 Id, pp. 4 and 5. The surveys and seasonal nesting protection zones proposed in the HPP are 
likely to result in take and can only be appropriately permitted under an incidental take permit. 
64 2015 HPP, p. 4-19. 
65 2013 HPP, p. 4-15. 
66 USFWS 2016 Letter, pp.4-5. 
67 United States Fish and Wildlife Service. 2007. Recovery Plan for the Pacific Coast Population 
of the Western Snowy Plover (Charadrius alexandrinus nivosus). Sacramento, California. xiv + 
751. 
68 Ibid. 
69 Ibid. 
70 USFWS 2016 Letter, pp. 6-7. 
71 Id. 
72 California Coastal Commission. 2014. CDP Application Hearing, Staff Report Addendum for 
W10a Application A-3-SNC-98-114 (Monterey Bay Shores Resort). Prepared April 8, 2014 for 
April 9, 2014 Hearing. p. 98.  
73 Forest Conservation Council v. Rosboro Lumber Company, 50 F. 3d. 782-783 (1995).  
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CONCLUSION 

 
 As the above makes clear, if SNG moves forward with construction and operation of the 
Project, SNG will likely violate section 9 of the ESA by causing take of western snowy plovers. 
Any efforts by the SNG to minimize impacts to western snowy plover are irrelevant, so long as 
one western snowy plover is killed, harassed, harmed, or otherwise taken as a result of the 
development.74 As USFWS has concluded, the measures proposed by SNG in its HPP to 
minimize and avoid take will instead likely result in take since their design is inadequate to 
protect nesting western snowy plovers and their precocial chicks from harm. The prior 
disappearance of a western snowy plover nest on the Project footprint demonstrates the high 
likelihood that take has and will continue to occur as a result of this Project.75 As the USFWS 
letter explicitly states, “the proposed [P]roject is still likely to result in take of listed species.”76  
Therefore, the imminent threat of continued harm to western snowy plover constitutes take under 
section 9 of the ESA.77   
 

Pursuant to the citizen suit provision of the ESA, 16 U.S.C. §§ 1540(g)(1)(A), (2)(A), the 
conservation groups are providing SNG with 60 days notice of  their intention to commence a 
civil action against SNG for the take of the western snowy plover. We will further seek an award 
for any costs and fees associated with the litigation, including reasonable attorney and expert 
fees.  We are hopeful that SNG will take all necessary measures to avoid the unauthorized future 
taking of western snowy plovers. If you have any questions about this notice, please do not 
hesitate to contact us. 
 
Sincerely, 
 Laurens H. Silver 
Attorney for Sierra Club, Monterey Audubon Society, National Audubon Society 
 
Aruna Prabhala 
Staff Attorney 
Center for Biological Diversity     
 
  
 
cc: John Ainsworth, Acting Executive Director 
California Coastal Commission 
45 Fremont Street, Suite 2000 
San Francisco, California  94105 

                                                 
74 See Strahan v. Coxe, 127 F.3d 155,165 (1st Cir. 1997) (“a single injury to one whale is a 
taking under the ESA”); 16 U.S.C. § 1532(19).   
75 USFWS 2016 Letter, pp. 3-4 (Acknowledging existence of 2014 bluff-top nest that was 
confirmed by California Department of Parks and Recreation and concluding that construction 
and operation of the Project will likely result in take of western snowy plover).  
76 USFWS 2016 p. 2. 
77 See Forest Conservation, 50 F.3d at 784.   
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